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filing applications for an extension, 
suspension, or termination of un- 
listed trading privileges to certify 
that notice of such applications has 
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been given to certain persons speci- 

fied by Section 12(f)(5) of the Act. 
34-16847 Amendment of paragraph (i) of Rule 
15c3-3 to eliminate the requirement 
that the Securities Investor Protec- 
tion Corporation be notified of a 
broker's or dealer’s failure to make a 
required deposit to his Reserve 
Bank Account or Special Account. 














SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6212/May 22, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16829/May 22, 1980 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21586/May 22, 1980 


TRUST INDENTURE ACT OF 1939 
Release No. 567/May 22, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11181/May 22, 1980 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 722/May 22, 1980 


COMPREHENSIVE REVISION OF REGULATION 
CONCERNING CONDUCT OF MEMBERS AND 
EMPLOYEES AND FORMER MEMBERS AND 
EMPLOYEES 


ACTION: Final rule. 


SUMMARY: The Commission is revising its Conduct 
Regulation. A number of changes have been made in 
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the current rules to reflect changes in federal 
regulations; to reflect changes in Commission 
policy; and to make existing rules more specific. 


EFFECTIVE DATE: June 2, 1980. 


FOR FURTHER INFORMATION CONTACT: Myrna 
Siegel, Ethics Counsel, Securities and Exchange 
Commission, Washington, D.C. 20549, (202) 272- 
2430. 


SUPPLEMENTARY INFORMATION: During the past 
two years the Commission’s Conduct Regulation has 
been undergoing a thorough review. While the 
Regulation has been amended several times! since 
its adoption on April 7, 1966, it has remained 
essentially the same for the last fourteen years. 
Although the Commission has consistently acted to 
maintain high standards of ethical conduct within 
the agency, the current Conduct Regulation has not 
always provided sufficient guidance. 


The Commission’s Conduct Regulation as it now 
exists presents a broad framework of ethical 
standards,* followed by specific rules dealing with 
such areas as outside or private employment? and 
securities transactions.‘ Although this broad 
approach provides the flexibility required for ethical 
rules, the current Regulation appears to be deficient 
in several areas. Specifically, it does not include 
interpretations of various rules which are currently 
adhered to; it is not sufficiently specific in some 
areas; it does not provide sufficient guidance with 
respect to procedures that members and employees 
should follow when faced with ethical conduct 
questions; and certain provisions are inappropriate 
in the face of changing federal statutes. 


To remedy these problems the Commission is 
adopting a comprehensive revision of its Conduct 
Regulation. Each rule has been reviewed both 
individually and as part of the entire structure and 
changes have been made to make the Regulation 
more readable and more effective as a guide to 
acceptable conduct by Commission employees. 





‘See 33 FR 2631 (Feb. 7, 1968); 42 FR 30834 (June 
17, 1977); 43 FR 36900 (Aug. 21, 1978). 


217 CFR 200.735-3 General Provisions. 
317 CFR 200.735-4. 


“17 CFR 200.735-7. 
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The reader is referred to the entire Conduct 
Regulation, set forth below. 


The following is a synopsis only of the major changes 
in the various rules. 


§200.735-1 Policy. 

Minor changes. 

§200.735-2 Purpose. 

Minor changes. 

§200.735-3 General provisions. 
The major changes in this rule are 


(1) The possibility of additional restrictions on the 
conduct of employees in certain Offices, Divisions or 
Regions. 


(2) More specific restrictions on the acceptance of 
free meals. 


(3) The addition of rules applicable to the 
acceptance of meals or gifts when one is a 
participant in a conference or meeting. 


(4) The requirement of disclosure to a supervisor 
under certain circumstances when one is 
negotiating for ernployment with another 
government agency. 


§200.735-4 Outside employment and activities. 
The major changes in this rule are: 


(1) Additions to the list of types of entities withwhom 
employment would be incompatible with concurrent 
Commission employment. 


(2) Narrowing of the focus of the rule dealing with 
incompatible employment of a spouse or member of 
a Commission employee’s household so that such 
employment would only be incompatible if the 
spouse or “member of the employee’s household” is 
employed (a) by an entity subject to regulation by the 
Commission; or (b) where the actual job is directly 


related to the issuance, sale, purchase or investment’ 


of securities; and (c) in a capacity which relates 
directly to the Commission employee's official 
duties and activities. 
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(3) Allowing acceptance of reimbursement for travel 
expenses from an association or other group 
predominantly composed of persons regulated by 
the Commission if authorized by the Chairman. 


(4) Allowing, in connection with attendance at 
conferences or meetings, the acceptance of 
reimbursement for expenses personally incurred 
from non-governmental entities, from which 
reimbursement may be accepted, when an 
employee is on administrative leave or annual leave. 
Administrative leave must be authorized by the 
employee’s Division Director, Office Head or 
Regional Administrator and have the concurrence of 
the Executive Director. 


(5) A clearer articulation of the prohibitions 
applicable to members, employees, and former 
members and employees when dealing with 
nonpublic or confidential information. 


(6) Allowing the use of Commission facilities in 
connection with teaching or writing activities under 
certain circumstances, when approved by the 
employee’s Division Director, Office Head or 
Regional Administrator. 


(7) Allowing, in appropriate circumstances, a waiver 
from the prohibition on the acceptance of payment 
for expenses of a spouse or traveling companion in 
connection with a member or employee’s 
attendance at conferences or meetings. 


(8) Allowing employees to represent other 
employees in administrative proceedings in 
connection with allegations arising with respect to 
official duties. 


(9) More specific procedures are provided for the 
review of speeches and articles written by 
Commission employees. 


§200.735-5 Securities transactions. 
The major changes are: 


(1) The holding period for securities is changed from 
one year to eleven months. 


(2) Members and employees are prohibited from 
purchasing or selling options. Spouses or other 
members of a member or employee’s household 
may purchase or sell options or future contracts for 
commodities. 


SEC DOCKET/95 





(3) Subject to certain restrictions, employees, 
except Senior Executive Service members in the 
Division of Investment Management, are no longer 
prohibited from purchasing securities which are 
registered under the Investment Company Act of 
1940. (For the most part these are mutual funds or 
money market funds.) 


(4) The rule relating to blind trusts is made more 
specific. 


§200.735-6 Action in case of personal interest. 
Minor changes. 
§200.735-7 Negotiation for employment. 


Major change in this rule is a requirement that an 
employee who is representing the Commission in a 
particular matter in which another government 
agency is taking a position adverse to the 
Commission and who wishes to negotiate for 
employment with the other government agency 
must disclose that intention to his or her supervisor. 


§200.735-8 Practice by former members and 
employees of the Commission. 


This rule has been altered to conform to the 
requirements of the Ethics in Government Act of 
1978. 

§200.735-9 Indebtedness. 

Minor changes. 

§200.735-10 Miscellaneous statutory provisions. 


Minor change. 


§200.735-11 Statement of employment and 
financial interests. 


The list of persons from whom such statements are 
required has been revised and procedures 
applicable to submission of the statements are 
made more specific. 


§200.735-12 Special Government employees. 


The rule relating to restrictions on special 
Government employees has been made more 
specific. 
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§200.735-13 Disciplinary and other 
action. 


remedial 


The changes in this rule are: 

(1) Minor changes making the rule more specific. 
(2) Inclusion of a provision which specifies the 
procedure to be used in implementing the 
administrative enforcement proceedings for 
violations of post-employment restrictions of the 
Ethics in Government Act of 1978. 

§200.735-15 Interpretive and advisory service. 


The major changes in this rule are: 


(1) Designation of the General 
“Counselor for the Commission.” 


Counsel as 


(2) More specific provisions dealing with the 
availability of interpretive and advisory services in 
connection with these rules. 


§200.735-16 Delegation. 


New section providing for the delegation of certain 
functions and responsibilities. 


§200.735-17 Administration of the Conduct 
Regulation. 


New section. 


§200.735-18 Requests for waiver, modification or 
postponement. 


New section. 
REVISION OF CONDUCT REGULATION 


Accordingly, 17 CFR 200 is amended by revising 
Subpart M to read as follows: 


PART 200—ORGANIZATION; CONDUCT AND 
ETHICS; AND INFORMATION REQUESTS 


§200.735-1 Purpose. 


This subpart sets forth the standards of ethical 
conduct required of members, employees and 
special Government employees, and former 
members and employees of the Securities and 
Exchange Commission. It is a further revision of a 
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comprehensive conduct regulation first adopted by 
the Commission in 1953 “to restate the ethical 
principles which it believes should govern and have 
governed the conduct of members and employees 
and former members and employees of the 
Commission.”! This revision is necessary to provide 
members, employees, special Government 
employees and former Commission members and 
employees with a comprehensive statement of 
standards of conduct which are dictated by 
applicable Federal law, Executive orders, and the 
Commission’s own requirements. 


§200.735-2 Policy. 


(a) The Securities and Exchange Commission has 
been entrusted by Congress with the protection of 
the public interest in a highly significant area of our 
national economy. In view of the effect which 
Commission action frequently has on the general 
public, it is important that members, employees and 
special Government employees maintain unusually 
high standards of honesty, integrity, impartiality and 
conduct. They must be constantly aware of the need 
to avoid situations which might result either in actual 
or apparent misconduct or conflicts of interest and 
to conduct themselves in their official relationships 
in a manner which commands the respect and 
confidence of their fellow citizens. 


(b) For these reasons, members, employees and 
special Government employees should at all times 
abide by the standards of conduct set forth in this 
subpart, the canons of ethics for members of the 
Securities and Exchange Commission (Subpart C of 
this Part 200) and, in the case of a professional 
person, the ethical standards applicable to the 
profession of such person. 


§200.735-3 General provisions. 


(a)(1) In considering the prohibitions of this section, 
members and employees must constantly be aware 
that the provisions here enumerated set forth 
standards of conduct which are broader than the 
specific applications stated inthe rules which follow. 
Therefore, members and employees should look to 
these general prohibitions when assessing the 
advisability of a particular course of conduct. The 
broadly stated provisions of this rule are aimed at 
eliminating the appearance of impropriety as well as 
any actual wrongdoing. 


(2) Accordingly, a member or employee should 
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avoid any action, whether or not specifically 
prohibited by jaw or regulation (including the 
provisions of this subpart), which would result in or 
might create appearance of, among other things: 


(i) Using public office for private gain; 


(ii) Giving preferential treatment to any organization 
or person; 


(iii) Losing complete independence or impartiality; 


(iv) Making a Government decision outside official 
channels; or 


(v) Affecting adversely the confidence of the public 
in the integrity of the Government. 


(3) While provisions applicable to all employees of 
the Commission are outlined in this Regulation, 
certain offices or Divisions for management reasons 
may require more stringent regulations in certain 
areas. These may be imposed by Division Directors, 
Office Heads or Regional Administrators with the 
consent of the Chairman and the approval of the 
Office of Government Ethics. Should such additional 
regulations be imposed, all employees affected 
must be notified ten days before the effective date of 
the restriction or at the time of their employment. 


(b) A member or employee of the Commission shall 
not: 


(1) Engage, directly or indirectly, in any personal 
business transaction or private arrangement for 
personal profit the opportunity for which arises 
because of his or her official position or authority, or 
that is based upon confidential or nonpublic 





'The last major revision of the Conduct Regulation 
was done in 1966 to implement Executive Order 
11222, May 8, 1965, and Part 735 of the Civil Service 
Commission regulations (5 CFR Part 735) adopted 
pursuant thereto. It also contains references to the 
several applicable statutes governing employee 
conduct, particularly Pub. L. 87-849 (76 Stat. 1119, 
18 U.S.C. 201 et seq.), and the “Code of Ethics for 
Government Service,” House Concurrent Resolution 
175, 85th Congress, 2d session (72 Stat. B 12.) 
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information which he or she gains by reason of such 
position or authority.’ 


(2) Solicit or accept, directly or indirectly, any gift, 
gratuity, favor, entertainment, loan, service, or any 
other thing of monetary value from any person with 
whom he or she transacts business on behalf of the 
United States; who has, of is seeking to obtain, 
contractual or other business or financial relations 
with the Commission; who conducts operations or 
activities regulated by the Commission; or who has 
interests that may be substantially affected by the 
performance or non-performance of his or her 
official duty. This paragraph does not apply (i) when 
the circumstances make it clear that it is obvious 
family or personal relationships rather than the 
business of the persons concerned which govern 
and are the motivating factors; (ii) when, on 
infrequent occasions, food and refreshments of 
modest value are offered free in the course of a 
luncheon or dinner meeting, or other meeting not 
connected with an inspection or investigation where 
attendance is official and proper and the 
circumstances make individual payment difficult; 
(iii) when unsolicited advertising or promotional 
material, such as pens, pencils, note pads, 
calendars and other items of modest intrinsic value 
are offered; (iv) when one is participating as panelist 
or speaker in an educational program and meals or 
refreshments are provided to all panelists; or (v) 
when the employee's Division Director, Office Head 
or Regional Administrator determines in writing that 
an exception is warranted and appropriate in a 
particular situation. 


(A) Gifts given for participation in an educational 
program may be accepted when they are of modest 
value; or provided to all participants in the program; 
or are in the nature of a remembrance traditional to 
the particular sponsor institution. 


(B) For purposes of this subpart, “person” means an 
individual, acorporation, acompany, an association, 
a firm, a partnership, a society, a joint stock 
company; or any other organization or institution,’ or 
anyone who acts for such person in a representative 
Capacity. 


(3) Solicit contributions from another employee for a 
gift to an employee in a superior official position. An 
employee in a superior official position shall not 
accept a gift presented as a contribution from 
employees receiving less salary than himself or 
herself. An employee shall not make a donation as a 
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gift to an employee in a superior official position (5 
U.S.C. 7351). However, this paragraph does not 
prohibit the occasional giving of gifts of modest 
value to an employee in a superior position or the 
receipt of such gifts by a superior or the use of 
completely voluntary contributions of nominal 
amounts by employees within the Commission to 
establish funds for the limited purpose of providing 
token remembrances or gifts of modest value to an 
employee in a superior position on special 
occasions. 


(4) Accept from a foreign government a gift, 
decoration or other thing of more than minimal value 





2Detailed provisions regarding outside or private 
employment and transactions in securities and 
commodities are set forth in §§200.735-4 and 
200.735-5, respectively. Further provisions 
regarding use and disclosure of confidential 
information are set forth in paragraph (b) of this 
section and in the note appended thereto. 


Members of the Commission are subject also to the 
following prohibition in section 4(a) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78d(a)): “* * * No 
Commissioner shall engage in any other business, 
vocation, or employment than that of serving as 
Commissioner, nor shall any Commissioner 
participate, directly or indirectly, in any stock market 
operations or transactions of a character subject to 
regulation by the Commission pursuant to this title 
* * *” This does not preclude Commissioners from 
engaging in securities transactions. See Opinion 
letter dated February 11, 1975, sent by the Office of 
the General Counsel to David Reich, Ethics 
Counselor at the Civil Service Commission. In 
addition, members of the Commission are subject to 
the requirements of Executive Order 11222 of May8, 
1965. 


3Members and employees of the Commission are 
subject also to provisions of the Federal Criminal 
Code which prohibits any officer or employee of the 
United States from asking, accepting or receiving 
any money or other thing of value in connection with 
any matter before him or her in his or her official 
capacity, (18 U.S.C. 203); and which prohibits the 
compensation of Government employees for 
services to the Government by entities other than the 
United States (18 U.S.C. 209). 
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except in accordance with the provisions of 5 U.S.C. 
7342. 


(5) Discuss or entertain a proposal for future 
employment by any person outside the Government 
with whom he or she is personally and substantially 
involved in transacting business on behalf of the 
United States.’ 


(i) If an employee wishes to discuss future 
employment with another Government agency, this 
fact should be disclosed to the employee's Division 
Director, Office Head or Regional Administrator prior 
to any discussion regarding employment, if at that 
time the employee is representing the Commission 
in a particular matter in which the other agency is 
taking a position adverse to the Commission. 


(6)(i) Divulge to any unauthorized person or release 
in advance of authorization for its release® any 
nonpublic Commission document, or any 
information contained in any such document or any 
confidential information: (A) in contravention of the 
rules and regulations of the Commission 
promulgated under 5 U.S.C. 552, 552a and 552b; or 
(B) in circumstances where the Commission has 
determined to accord such information confidential 
treatment. 


(ii) Except where the Commission has previously 
granted approval or in relation to a Commission 
administrative proceeding or a judicial proceeding 
in which the Commission, or a present or former 
Commissioner, or present or former member of the 
staff, represented by Commission counsel, is a 
party, any officer, employee or former officer or 
employee who is served with a subpoena requiring 
the disclosure of confidential or nonpublic 
information or documents shall, unless the 
Commission authorizes the disclosure of such 
information or documents, respectfully decline to 
disclose the information or produce the documents 
called for, basing his or her refusal upon this 
paragraph. 


(iii) Any member, employee or former member or 
employee who is served with such a subpoena not 
covered by the exceptions in (2) above shall 
promptly advise the General Counsel of the service 
of such subpoena, the nature of the information or 
documents sought, and any circumstances which 
may bear upon the desirability in the public interest 
of making available such information or 
documents.* The General Counsel shall seek 
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authorization from the Commission to disciose 
information or documents. 


(7) Act in any official matter with respect to which 
there exists a personal interest incompatible with an 
unbiased exercise of official judgment.’ 


(8) Have direct or indirect personal, business or 
financial affairs which conflict or appear to conflict 
with his or her official duties and responsibilities. 


(9)(i) Use, or allow the use of, directly or indirectly, 
Government property of any kind, including property 
leased to the Government, for other than officially 
approved activities. “Officially approved activities” 
for the purpose of this section are those activities 
which are part of an employee’s official duties or are 
approved by the employee’s Division Director, Office 
Head or Regional Administrator as being sufficiently 
related tothe employee's official duties, or important 
to the interests of the Commission to warrant the use 





‘Detailed provisions regarding negotiations for 
future employment are set forth in §200.735-7. 


5in Section 171 of the Commission’s Manual of 


Administrative Regulations the Commission’s policy 


on making available nonpublic information to 
federal, state and foreign government authorities, 
national securities exchanges and national 
securities associations is outlined. 


®Detailed prohibitions regarding disclosure or use of 
confidential or nonpublic information are set forth in 
Rule 122 (17 CFR 230.122) under the Securities Act 
of 1933; section 24(b) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78x) and Rule 0-4 (17 CFR 
240.0-4); and Rule 24(b)(2) (17 CFR 240.24b-2), 
thereunder; section 22(c) of the Public Utility 
Holding Company Act of 1935 (15 U.S.C. 79y) and 
Rule 104 thereunder (17 CFR 250.104); section 
45(a)(1) of the Investment Company Act, and 
section 210(b) of the Investment Advisers Act of 
1940 (15 U.S.C. 80b-10). But see, §171 of the 
Administrative Manual which authorizes the staff to 
divulge certain nonpublic information without 
Commission approval (n. 5, supra). 


7Section 200.735-6 of this subpart provides a 
procedure for relieving employees from 
assignments in certain cases, including those 
covered by paragraph (f) of this section. 
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of Commission facilities for their accomplishment. 
Division Directors, Office Heads and Regional 
Administrators may, for their own activities meeting 
the same criteria, obtain the concurrence of the 
Executive Director. 


(ii) An employee has a positive duty to protect and 
conserve Government property, including 
equipment, supplies, and other property entrusted 
or issued to him or her. 


(10) Participate, while on Government-owned or 
leased property or while on duty for the Government, 
in any gambling activity, including the operation of a 
gambling device, in conducting a lottery or pool, ina 
game for money or property, or in selling or 
purchasing a numbers slip or ticket. 


(11) Engage in unlawful or unethical conduct, or 
other conduct prejudicial to the Government. 


§200.735-4 Outside employment and activities. 


(a) No member or employee shall permit his or her 
name to be associated in any way with any legal, 
accounting or other professional firm or office.® 


(b)(1) No employee shall have any outside or private 
employment, activity, or affiliation incompatible 
with concurrent employment by the Commission. 
Incompatible activities include but are not limited to 


(i) Employment or association with any securities 
exchange, association of securities dealers, or other 
self-regulatory organization either registered under 
the Securities Exchange Act of 1934 or otherwise 
involved with the securities industry, any registered 
broker, dealer, registered municipal securities 
dealer, public utility holding company, investment 
company, investment adviser, securities 
information processor, transfer agent, clearing 
agency or other persons who are subject to 
regulation by the Commission, or where the facts 
relating to a particular employment would create an 
appearance of impropriety, because the 
employment is directly or indirectly related to the 
issuance, Sale, purchase or investment of securities; 


(ii) Legal, accounting, or engineering work for 
compensation involving matters in which the 
Federal government may be significantly interested; 


‘(iii) Acceptance of a fee, compensation, gift, 
payment of expense, or any other thing of monetary 
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value in circumstances in which acceptance may 
result in or create the appearance of conflicts of 
interest; 


(iv) Outside employment or activity which impairs 
the employee’s mental or physical capacity to 
perform his or her Commission duties and 
responsibilities in an acceptable manner; 


(2) For the purposes of this paragraph (b), the 
private employment of an employee's spouse, or 
other member of his or her immediate household 
with any securities exchange, association of 
securities dealers, or other self-regulatory 
organization either registered under the Securities 
Exchange Act of 1934 or otherwise involved in the 
securities industry, any registered broker, dealer, 
registered municipal securities dealer, public utility 
holding company, investment company, investment 
adviser, securities information processor, transfer 
agent, clearing agency or other persons who are 
subject to regulation by the Commission, or where 
the particular employment is directly related to the 
issuance, sale, purchase or investment of securities 
is deemed to be incompatible with the employee’s 
concurrent employment by the Commission if the 
duties and activities incident to such employment 
relate directly to the official activities of the 
Commission employee, except as determined 
otherwise by the Commission in a specific case. 


(i) ‘Member of his or her immediate household” is 
defined for the purposes of this paragraph as a 
resident of the employee’s household who is related 
to the employee by blood or marriage. 


(3) No employee shall accept or perform outside 
employment prohibited by law, regulations of the 
Office of Personnel Management or the rules in this 
subpart. 


(4) No employee shall receive any salary or anything 
of monetary value from a private source as 
compensation for his or her services to the 





8With respect to members, this paragraph 
supplements the statutory prohibition against 
outside employment contained in Section 4(a) of the 
Securities Exchange Act of 1934, quoted in footnote 
2. Except as otherwise indicated, the remaining 
provisions of this section are not made applicable to 
members in view of the provisions of Section 4(a) of 
the Securities Exchange Act of 1934. 
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Government (18 U.S.C. 209), except as otherwise 
provided by law. 


(5) The Commission encourages employees to 
engage in teaching, lecturing, and writing activities 
with or without compensation.’ In participating in 
such activities, employees should be guided by the 
following: 


(i) No teaching, lecturing, or writing should be 
engaged in if prohibited by law, Executive order, 
Office of Personnel Management regulations, or the 
rules in this subpart. 


(ii) No teaching, lecturing, or writing should be 
engaged in (including for the purpose of the special 
preparation of a person or class of persons for an 
examination of the Office of Personnel Management 
or Board of Examiners for the Foreign Service) that 
depends on information filed with the Commission, 
or obtained by the Commission in an investigation or 
otherwise, or generated within the Commission 
which is nonpublic, unless the Commission gives 
formal approval for the use of such nonpublic 
information on the basis that the use thereof is inthe 
public interest.!° 


(6)(i) A Member or employee may accept 
reimbursement for travel or subsistence expenses 
and any expenses may be paid on his or her behalf 
only if reimbursement is authorized by paragraphs 
(b)(6)(iv) or (v) of this section. No member or 
employee may, under any circumstances, accept 
reimbursement for travel or subsistence expenses 
incurred in connection with attendance at a 
seminar, meeting, conference, etc., sponsored in 
whole or in part by any person from whom the 
acceptance of reimbursement is prohibited by 
paragraph (b)(6)(ii) of this section. 


(ii) No member or employee shall accept 
reimbursement for travel or subsistence expenses 
from: 


(A) Any person! directly required to file reports or 
registration statements with the Commission; 


(B) Any person?! directly or indirectly regulated by 
the Commission; or 


(C) Unless authorized by the Chairman, any 
association or other group predominantly composed 
of persons regulated by the Commission. 
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(iii) For purposes of this section, the phrase “person 
regulated by the Commission” means all persons 
whose activities are directly regulated by, or who are 
required to register with, the Commission, including, 
but not limited to, such persons as brokers or dealers 
in securities, national securities exchanges, national 
securities associations, investment companies, 
investment advisers, public utility holding 
companies, and any self-regulatory organization, as 
that term is defined in Section 3 of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(c). 


(iv) Subject to the general prohibition set forth in 
paragraph (b)(6)(ii) of this section, members or 
employees may, pursuant to 5 U.S.C. 4111, while on 
official duty status, accept bona fide reimbursement 
for actual expenses for travel or necessary 
Subsistence incident to attendance at meetings 
from a person determined by the Secretary of the 
Treasury to be a tax-exempt organization of the type 
described in 26 U.S.C. 501(c)(3), Provided, 
however, That no Government payment or 
reimbursement is made for the expense so 
reimbursed, And provided further That the member 
or employee is not reimbursed, nor payment made 
on his or her behalf, for those personal living benefits 
which are unreasonable or lavish. 


(v) Consistent with the general prohibition set forth 
in paragraph (b)(6)(ii) of this section and the 
Commission’s regulations governing conflicts of 
interest, employees (but not members) of the 
Commission appropriately on either administrative 
leave or annual leave may accept bona fide 
reimbursement for actual expenses personally 





°As to employees, while the receipt of honoraria is 
discouraged (See 17 CFR 200.735-4(b)(7)), that rule 
is not applicable to the receipt of compensation for 
teaching. 


10Since members of the Commission are covered by 
section 401(a) of Executive Order 11222, they are 
prohibited by Civil Service Regulations (5 CFR 
735.203(c)) from receiving compensation or 
anything of monetary value for any consultation, 


‘lecture, discussion, writing, or appearance the 


subject matter of which is devoted substantially to 
the responsibilities, programs, or operations of their 
agencies, or which draws substantially on official 
data or ideas which have not become part of the body 
of public information. 


As defined in paragraph b(2)(ii) of §200.735-3. 
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incurred for travel or necessary subsistence from 
persons in addition to organizations described in 
paragraph (b)(6)(iv) above, Provided That the 
employee is not reimbursed, nor payment made on 
his or her behalf, for those personal living expenses, 
gifts, entertainment or other personal benefits which 
are unreasonable or lavish. 


(vi)(A) In instances in which a Commission 
employee has an expertise in a particular area, and it 
is in the interest of the Commission for such 
employee to participate in a particular program, the 
employee’s Division Director, Office Head or 
Regional Administrator may, with the concurrence 
of the Executive Director, approve administrative 
leave for such appearance for themselves or their 
subordinates. 


(B) In those instances in which administrative leave 
is not granted pursuant to paragraph (A), annual 
leave may be taken. 


(vii) Nothing in this section or otherwise shall be 
considered as permitting the acceptance from any 
person of reimbursement to a member or employee 
of the Commission, directly or indirectly, for the 
travel or subsistence expenses of the member's or 
employee’s spouse or traveling companion. Under 
appropriate circumstances, such as programs 
where participants are expected to engage in social 
activities, exceptions to this section may be obtained 
upon application to the General Counsel. 


(7) The provisions of this paragraph (b) and 
§200.735-3(b)(2) do not preclude a member or 
employee from: 


(i) Participation in the activities of national or State 
political parties not proscribed by law; 


(ii) Participation in the affairs of, or acceptance of an 
award for a meritorious public contribution or 
achievement given by, a charitable, religious, 
professional, social, fraternal, nonprofit educational, 
recreational, public service, or civic organization. 


(8)(i) As a matter of general policy, the Commission 
discourages the acceptance of honoraria or similar 
fees and payments which are given for publications, 
speeches or lectures based on the official duties of 
the employee. In accord with this policy, no member 
or employee may accept such an honorarium unless 
written approval is obtained in advance from the 
Commission’s General Counsel, subject to the 
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general review of the Commission. Requests for 
such approval should be submitted to the General 
Counsel in writing and should include a statement in 
support of the request. 


(ii) Honoraria which are most likely to be deemed 
acceptable are those which appear to be 
remuneration for teaching. An employee may not, 
under any circumstances, accept an honorarium 
from any person from whom reimbursement for 
travel expenses is prohibited by paragraph (b)(6)(ii) 
of this section. In any event an employee may not 
accept an excessive honorarium as described in 2 
U.S.C. 441(i). This section does not preclude the 
acceptance of a modest gift for participation as a 
speaker, as provided in Rule 3. 


(c) No employee shall appear in court or ona brief in 
a representative capacity (with or without 
compensation) or otherwise accept or perform legal, 
accounting, engineering, or similar professional 
work, unless specifically authorized to do so by the 
Commission. Acceptance of a forwarding fee shall 
be deemed to be within the foregoing prohibition. As 
a matter of general policy, outside or private 
professional work or practice by the staff is 
discouraged and only in unusual cases or 
circumstances will it be authorized. However, the 
Commission encourages its employees, in off-duty 
hours and consistent with official responsibilities, to 
participate, without compensation, in programs to 
provide legal or other appropriate assistance and 
representation to indigents.'? Such participation 
may include limited appearances in court and on 
briefs when required in connection with such 
programs. However, such participation may not 
involve any activities which are prohibited by law, 
Executive Orders, Office of Personnel Management 
regulations, or this Subpart M.!° For example, 18 





2As a matter of policy, the Commission encourages 
members of its staff to participate in matters 
involving improvement to their communities and 
service to indigent persons, provided that the 
necessary approval is obtained in advance. 
However, in no case will approval be given to 
participate in matters involving securities. 


Attention is called to Title 18, United States Code, 
sections 201 through 209 which provide, among 
other things, that Federal employees are prohibited 
from acting as agent or attorney in prosecuting any 
claim against the United States or from aiding and 
assisting in any way, except as otherwise permitted 
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U.S.C. 205 prohibits a federal employee from 
appearing in court in a matter in which the United 
States has an interest (other than on behalf of the 
United States), without regard to compensation. 


(1) The provisions of this paragraph (c) and 
§200.735-3(b)(2) do not preclude an employee 
from: 


(i) Acting without compensation as agent or attorney 
(A) for a Commission employee who is sued or is 
under investigation in connection with his or her 
official duties; (B) for any Commission employee 
who is the subject of disciplinary, loyalty or other 
personnel administrative proceedings in connection 
with those proceedings; or (C) for any Commission 
employee who raises claims or against whom 
allegations of wrongdoing are made pursuant to the 
Commission’s Equal Opportunity regulations, if such 
representation is not inconsistent with the faithful 
performance of the employee's duties.'4 


(d) No member or employee shall hold office in or be 
a director of any company which has public security 
holders, except not for profit corporations, savings 
and loan associations, and similar institutions, 
whose securities are exempted under Section 
3(a)(4) or 3(a)(5) of the Securities Act of 1933 (15 
U.S.C. 77c(a)(4), 77c(a)(5)). 


(e)(1) As paragraph (b)(5) of this section indicates, 
the Commission encourages employees to engage in 
teaching, lecturing and writing activities.'® It is 
understood, however, that Commission employees 
in their teaching, writing and lecturing shall not 


(i) Use confidential or non-public information; 


(ii) Make comments on pending litigation in which 
the Commission is participating as a party or amicus 
curiae; or 


(iii) Make comments on rulemaking proceedings 
pending before the Commission which would 
adversely affect the operations of the Commission. 


(2) To assist employees in conforming to these 

requirements the following procedure for reviewing 

writings prior to publication, or prepared speeches 
' prior to delivery, has been established: 


(i) Employees must submit proposed publications or 


prepared speeches relating to the Commission, or 
the statutes or rules it administers, to the General 
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Counsel for review. Employees will be notified as 
promptly as possible, with due regard to publication 
deadlines, but in any event within 30 days of receipt 
of the written document, whether such document 
conforms to the requirements of this Rule. 


(ii) A determination by the General Counsel that a 
proposed publication conforms to the requirements 
of the Rule will not involve adoption of, or 
concurrence in, the views expressed. Therefore, 
such publication or speech shall include at an 
appropriate place or by way of footnote, or otherwise, 
the following disclaimer of responsibility: 


The Securities and Exchange Commission, as a 
matter of policy, disclaims responsibility for 
any private publication or statement by any of 
its employees. The views expressed herein are 
those of the author and do not necessarily 
reflect the views of the Commission or of the 
author's colleagues upon the staff of the 
Commission. 





Footnote 13 continued 


in the discharge of official duties, in the prosecution 
or support of any such claim, or from receiving any 
gratuity, or any share of an interest in any claim from 
any claimant against the United States; and from 
directly or indirectly receiving or agreeing to receive 
any compensation whatever for services rendered or 
to be rendered to any persons in relation to any 
matter in which the United States is a party or 
directly or indirectly interested. 18 U.S.C. 205 
contains an exception from the foregoing 
restrictions for acting as agent or attorney, without 
compensation, for government employees who are 
the subject of disciplinary, loyalty or other 
personnel-type proceedings, in connection with 
these proceedings. 


4T his is adapted from the provision in 18 U.S.C. 205 
and expresses the Commission’s general policy 
which favors the representation of fellow employees 
without compensation. However, it may be 
necessary to look to other regulations for specific 
provisions regarding such representation. 


SThis paragraph (e), requiring review of prepared 


speeches or writings relating to the Commission, 
does not apply to teaching activities. 
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In appropriate cases, the above disclaimer may be 
modified by the General Counsel or the Commission 
to reflect the circumstances of an individual case. In 
addition, any publication or speech which reflects 
positions taken by the Commission shall set forth 
those positions accurately and, if it contains 
differences with Commission positions, it shall 
clearly state that such positions are those of the 
employee. 


(f) An employee who intends to accept or perform 
any outside or private employment or professional 
work shall obtain necessary authorization in 
advance of such acceptance or performance. A 
request for such autorization shall be submitted to 
the Division Director, Office Head or Regional 
Administrator concerned, together with all pertinent 
facts regarding the proposed employment, such as 
the name of the employer, the nature of the work to 
be performed, its estimated duration, and the fee or 
compensation to be received. Division Directors, 
Office Heads and Regional Administrators have 
been delegated the authority to approve routine 
requests for outside employment. The approving 
official shall forward to the Director of Personnel a 
copy of each request showing the date of approval. 
Requests of a non-routine nature shall be forwarded 
to the Director of Personnel. 


(g) The Director of Personnel, or his designee, is 
authorized to approve or disapprove requests for 
outside or private employment under this rule, 
except as to those cases which, in his judgment, 
should be considered and decided by the 


Commission. An employee may appeal a 
disapproved request to the Commission. The written 
appeal, submitted through the Director of Personnel, 
shall give reasons why the proposed outside or 
private employment is consistent with this rule. The 
Director of Personnel may not approve proposed 
outside or private employment which is absolutely 
prohibited by these rules. The Commission may, ina 
particular case, approve such employment.?® 


§200.735-5 Securities transactions. 


(a)(1) This section applies to all transactions 
effected by or on behalf of a member or employee, 
including transactions for the accounts of other 
persons effected by the member or employee, 
directly or indirectly, under a power of attorney or 
otherwise. A member or employee is considered to 
have sufficient interest inthe securities transactions 
of his or her spouse or unemancipated minor child or 
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other member of his or her immediate household so 
that such transactions must be reported and are 
subject to all the terms of this section. For purposes 
of this section, “member of his or her immediate 
household” means a resident of the member's or 
employee’s household who is related to the 
employee by blood or marriage or who is in the legal 
care and/or custody of the employee by reason of 
adoption, prospective adoption or guardianship. 


(2) No securities which a member or employee 
could not purchase because of a restriction under 
this Rule shall be recommended or suggested by the 
employee for purchase by any person over whom the 
employee has control or substantial influence with 
respect to investments, by reason of (i) monetary 
payments made by the employee to or on behalf of 
the person; or (ii) the age or mental condition of the 
person. 


(b)(1) No member or employee shall effect or cause 
to be effected any transaction in a security except for 
bona fide investment purposes. Unless otherwise 
determined by the Commission for cause shown, 
any purchase except of money market fund shares?’ 
which is held for less than 11 months will be 
presumed not to be for investment purposes. This 11 
month holding period is not applicable to securities 
purchasea by a member or employee prior to 
entrance on duty with the Commission, and such 
securities may, therefore, be disposed of at any time. 
Nor is it applicable to debt securities with an initial 
term of less than one year which are held to term, or 
shares of a unit investment trust having a term of 
less than one year. 


(2) Any member or employee who believes the 
requirement of paragraph (a) of this section as to 
spouse, child or “member of his or her household” or 
the application of this paragraph (b) will result in 
undue hardship in a particular case may make 
written application to the Commission (through the 
Director of Personnel) setting out, in detail, the 
reasons for that belief and requesting a waiver. 





16The Commission does not favor the granting of 
waivers from the provision of this subsection. 


‘7For purposes of this rule a “money market fund” is 
defined as an open-end investment company whose 
investment policy calls for investment of at least 
80% of its assets in debt securities maturing in 
thirteen months or less. 
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(c) No member or employee shall effect any 
purchase or sale of an option or future contract for 
any commodity or involving a security. The 
prohibition on the purchase or sale of options or 
future contracts for commodities shall not apply to 
spouses or other members of a member's or 
employee’s household. 


(d) No member or employee shall carry securities on 
margin. Also no member or employee shall borrow 
funds or securities, with or without collateral, for the 
purpose of purchasing or carrying securities with the 
proceeds unless prior approval of the Commission 
has been secured. 


(e) No member or employee shall sell a security 
which he or she does not own, or the sale of which is 
consummated by the delivery of asecurity borrowed 
by or for such member's or employee's account. 


(f) No member or employee shall purchase any 
security which is the subject of a registration 
statement filed under the Securities Act of 1933 (15 
U.S.C. 77a et seq.), or of a letter of notification filed 
under Regulation A (§§230.251-230.263 of this 
chapter), or any other security of the same issuer, 
while such a registration statement or letter of 
notification is pending or during the first sixty days 
after its effective date. This prohibition applies even 
though the registration statement or Regulation A 
filing covers a so-called limited offering such as to 
officers and employees of the company under a 
bonus plan. However, with respect to securities 
issued by an investment company, other than a 
closed-end investment company, this provision 
shall not apply except during the pendency of an 
initial offering of shares to the public or during the 
first sixty days after the effective date of such initial 
offering. 


(g) No member or employee shall purchase any 
security which to his or her knowledge is involved in 
any pending investigation by the Commission, or in 
any proceeding before the Commission, or to which 
the Commission is a party. 


(h) No member or employee shall purchase any 
securities of any company which is in a receivership 
proceeding in which the Commission is 
participating, or which arose out of a Commission 
action which is the subject of a proceeding under the 
Bankruptcy Act, in which the Commission is a party. 


(i) The restrictions imposed in paragraphs (f), (g), 
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(h), and (j) of this section do not apply: 


(1) To the exercise of a privilege to convert or 
exchange securities; 


(2) To the exercise of rights accruing unconditionally 
by virtue of ownership of other securities (as 
distinguished from a contingent right to acquire 
securities not subscribed for by others); 


(3) To the acquisition and exercise of rights in order 
to round out fractional shares; or 


(4) To the acceptance of stock dividends on 
securities already owned; to the reinvestment of 
cash dividends on a security already owned under a 
reinvestment program; or the participation in a 
monthly investment plan for the purchase of a 
security when the original purchase was consistent 
with the provisions of this Rule. 


(j) No member or employee shall purchase 
securities of (1) any holding company registered 
under Section 5 of the Public Utility Holding 
Company Act of 1935 (15 U.S.C. 79e), or any 
subsidiary thereof, or (2) any company if its status 
under such Act or the applicability of any provision of 
the Act to it is known by the employee to be under 
consideration. 


(k) No member or employee holding a Senior 
Executive Service position in the Division of 
Investment Management shall purchase any 
securities issued by any investment company prima 
facie subject to the jurisdiction of the Commission 
under the provisions of the Investment Company Act 
of 1940 (15 U.S.C. 80a et seq.). Capital or income 
dividends received by persons subject to this Rule 
from securities acquired prior to entrance on duty 
may not be reinvested but must be accepted in cash 
if this option is available. 


(1) No member or employee shall have a beneficial 
interest in any broker, dealer or investment adviser 
through ownership of securities or otherwise. 
Beneficial interest for the purpose of this paragraph 
(1) does not include ownership of a life insurance 
policy in a mutual insurance company; nor does 
beneficial interest exist by virtue of ownership of a 
life insurance contract, variable annuity contract or 
guaranteed investment contract issued by a life 
insurance company which is affiliated with a broker, 
dealer or investment adviser. 
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(m)(1) Except with respect to changes in money 
market fund holdings, members and employees 
shall report every purchase or sale of any security 
within 5 business days of the transaction date. 
(Reports submitted by employees in field offices 
must be placed inthe mails within 5 business days of 
the date of each transaction.) Other changes in 
holdings resulting from inheritance or from 
reclassifications, gifts, stock dividends, dividend 
reinvestments or splitups, for example, shall be 
reported within 5 days of the receipt of the notice of a 
change in holdings. In addition, every employee 
owning securities shall furnish the Director of 
Personnel with a complete list of all securities held 
by him or her by May 15 of each year. Any required 
report shall be prepared on the official form provided 
for this purpose, copies of which may be procured 
from the Office of Personnel or the Publications Unit. 
These reports shall be transmitted to the Director of 
Personnel. The envelope should be marked 
“Confidential—Securities Transactions.” 


(2) Employees shall report changes of $2,500 or 
more in money market funds within 5 days of such 
change. Reports of total money market fund 
holdings shall be reported on the form and 
according to the schedule provided by the Office of 
Personnel. 


(n) At the time of taking the oath of office, or prior 
thereto for prospective employees if requested by 
the Director of Personnel, a new member or 
employee shall fill in the information required, on 
the form provided by the Office of Personnel, (1) 
relating to securities owned by him or her, or his or 
her spouse or unemancipated minor child, or a 
member of his or her immediate household or by any 
trust or estate of which he or she is a trustee or other 
fiduciary or beneficiary or by any person for whom he 
or she effects transactions under a power of attorney 
or otherwise; (2) relating to accounts with securities 
firms; (3) relating to close relatives, (i.e. parents, 
grandparents, siblings, aunts, uncles, parents or 
grandparents, or like relations of a spouse), who are 
partners or officers of securities firms, investment 
advisers, or registered public utility holding 
companies or their affiliates; (4) relating to the 
holding of office in or being a director of any 
company which has public security holders; and (5) 
such other information as may be required by the 
form. 


(o) Paragraphs (b), (m) and (n) of this section do not 
apply to personal notes, individual real estate 
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mortgages, securities issued by the U.S. 


‘ Government or its agencies, and securities issued by 


building and loan associations or cooperatives. 


(p) Any member or employee who is a trustee or 
other fiduciary or a beneficiary of a trust or estate 
holding securities not exempted by paragraph (0) of 
this section shall report the existence and nature of 
such trust or estate to the Director of Personnel. The 
transactions of such trust or estate which is not a 
“qualified blind trust” shall be subject to all the 
provisions of this section except in situations where 
the member or employee did not create the trust, is 
solely a beneficiary, and has no power to control, and 
does not in fact control or advise with respect to the 
investments of the trust or estate, and except to the 
extent that the Commission shall otherwise direct in 
view of the circumstances of the particular case. 


(q) In those instances where members or employees 
have blind trusts, such trusts must conform to the 
requirements for qualified blind trusts established 
by Public Law No. 95-521 (Ethics in Government Act 
of 1978). The holdings and transactions of such 
trusts, to the extent that they hold securities not 
exempted by paragraph (0) of this section, shall only 
be subject to provisions (h), (j), (k) and (I) of this 
section. 


(r) The Director of Personnel, or his designee, is 
authorized to require the disposition of securities 
acquired as a result of the unintentional violation of 
the provisions of this section. Repeated violations 
shall be reported to the Commission for appropriate 
action. 


§200.735-6 Action in case of personal interest. 


Any employee assigned to work on any application, 
filing or matter of a company (a) in which he or she or 
his or her spouse or his or her minor unemancipated 
child then owns any securities or has a personal 
interest, including a continuing financial interest ina 
pension or retirement plan, shared income, or other 
arrangement, as a result of any current or prior 
employment or business or professional 
association; or (b) with which he or she has been 
employed or associated in the past 5 years; or (c) 
which was a client of a firm with which he or she had 
been associated, shall immediately advise his or her 
Division Director or other Office Head or Regional 
Administrator of the fact. Division Directors, Office 
Heads and Regional Administrators are authorized 
to direct the reporting employee to continue with the 
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assignment in question where this appears in the 
interest of the Government, taking into account (1) 
the prohibitions stated in §200.735-3(e) and (f); (2) 
the general desirability of avoiding situations that 
require a question of conflict of interest to be 
resolved; (3) the extent to which the employee's 
activities will be supervised; and (4) the difficulty of 
assigning the matter to some other employee. Where 
the employee in question is not relieved of the 
assignment, his or her written report concerning the 
nature of his or her interest shall be forwarded tothe 
Director of Personnel with a notation that he or she 
has been directed to continue the assignment, 
together with such explanation, if any, as may seem 
appropriate. In the event that a Division Director, 
Office Head or Regional Administrator deems that 
he or she has, himself or herself, such a personal 
interest in an application, filing or matter of a 
company as may raise a question as to his or her 
disinterestedness, he or she may delegate his or her 
responsibility with regard thereto to a subordinate, 
but in that event shall submit a brief memorandum 
of the circumstances to the Director of Personnel.!® 


§200.735-7 Negotiation for employment. 


(a) Anemployee may not negotiate employment with 
anyone outside the Commission with whom he or 


she is personally transacting business in any matter 
on behalf of the Commission or the United States, or 
while he or she is immediately or personally engaged 
in representing the Commission in any matter in 
which the prospective employer is a participant or 
witness or counsel for such a person, whether or not 
such a person takes a substantive position in an 


adversary proceeding 
Commission’s position. 


in opposition to the 


(b) An employee who wishes to negotiate 
employment with another Government agency at a 
time when he or she is representing the Commission 
in a particular matter in which the other Government 
agency is taking a position adverse to the 
Commission should disclose this intention to his or 
her Division Director, Office Head or Regional 
Administrator prior to taking any action. 


(c) No employee shall undertake to act personally on 
behalf of the Commission in any capacity in a 
matter?’ that, to his or her knowledge, affects even 
indirectly any person or organization outside the 
Commission with whom he or she is discussing or 
entertaining any proposal for future employment, 
except pursuant to the direction of the Commission, 
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his or her Division Director, Office Head, or Regional 
Administrator, as provided in §200.735-6. See 
footnote 18. 


§200.735-8 Practice by former members and 
employees of the Commission. 


(a)(1) No person shall appear in a representative 
capacity before the Commission in a particular 
matter if such person, or one participating with him 
or her in the particular matter, participated 
personally and substantially in that matter while he 
or she was a member or employee of the 
Commission.”° As used in this Rule, a “matter” 





1818 U.S.C. 208, provides, among other things, that a 
member or employee is prohibited from 
participating personally and substantially in any 
matter in which to his knowledge, he, his spouse, 
minor child, partner, organization in which he is 
serving as an officer, director, trustee, partner or 
employee, or any person or organization with whom 
he is negotiating or has any arrangement concerning 
prospective employment, has a financial interest. 
This section (of the Criminal Code) does not apply if 
the employee has received a written determination 
made by an authorized official that the interest is not 
so substantial as to be deemed likely to affect the 
integrity of the employee's service. Note: Members 
of the Commission may follow the procedural 
provision contained in Part V, section 503 of the 
Executive Order 11222. 


Employees should bear in mind that in this 
connection the word “matter” is construed very 
broadly. See 200.735-8 and footnote 20, thereto, 
infra. 


20As used in this paragraph, a single investigation or 
formal proceeding, or both if they are related, shall 
be presumed to constitute a particular matter for at 
least 2 years irrespective of changes in the issues. 
However, in cases of proceedings in which the issues 
change from time to time, such as proceedings 
involving compliance with section 11 of the Public 
Utility Holding Company Act (15 U.S.C. 79k), this 
paragraph shall not be construed as prohibiting 
appearance in such a proceeding, more than two 
years after ceasing to be a member or employee of 
the Commission, unless it appears to the 
Commission that there is such an identity of 
particular issues or pertinent facts as to make it 
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means a discrete and isolatable transaction or set of 
transactions between identifiable parties.*! 


(2) No person who has been a member or employee 
shall, within 2 years after his or her employment has 
ceased, assist, by personal presence, a person 
appearing in a representative capacity before the 
Commission in any matter in which he or she 
participated personally and substantially while a 
member or employee of the Commission at any time 
within a period of 1 year prior to the termination of 
such responsibility. 


(3) No person who has been a member or an 
employee shall, within 2 years after his or her 
employment has ceased, appear in a representative 
capacity before the Commission in any matter which 
was under his or her official responsibility as a 
member or employee of the Commission at any time 
within a period of 1 year prior to the termination of 
such responsibility. The term “official responsibility” 
as defined in 18 U.S.C. 202 means the “direct 
administrative or operating authority, whether 
intermediate or final, and either exercisable alone or 
with others, and either personally or through 
subordinates, to approve, disapprove, or otherwise 
direct Government action.” 


(4) No employee in a position which is designated by 


the Director of the Office of Government Ethics shall, 
within one year after his or her employment has 
ceased, appear in a representative capacity before 
the Commission or communicate with the 
Commission or its employees with the intent to 
influence.*? This restriction does not apply to 
members who ceased employment before July 1, 
1979, or to employees who ceased employment 
prior to February 28, 1980. 


(b) Any former member or employee of the 
Commission who, within 2 years after ceasing to be 
such, is employed or retained as the representative 
of any person outside the Government in any matter 
in which it is contemplated that he or she will appear 
before the Commission shall, within ten days of such 
retainer or employment, or of the time when 
appearance before the Commission is first 
contemplated, file with the Secretary of the 
Commission a statement as to the nature thereof 
together with any desired explanation as to why itis 
deemed consistent with this section. Employment of 
a recurrent character may be covered by a single 
comprehensive statement. Each such statement 
should include an appropriate caption indicating 
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that it is filed pursuant to this section. The reporting 
requirements of this paragraph do not apply to 
communications incidental to court appearances in 
litigation involving the Commission. 


(c) As used in this section, the term “appear before 
the Commission” means physical presence before 
the Commission or its employees in either a formal 
or informal setting or the conveyance of material in 
connection with a formal appearance or application 
to the Commission. As used in this section the term 
“communication with intent to influence” does not 
encompass communications which are not for the 
purpose of influencing the Commission or any of its 
employees or which, at the time of the filings, are 
reasonably believed not to involve any potential 
controversy. As used in this section, the term 
“representative” or “representative capacity” shall 
include not only the usual type of representation by 
an attorney, etc., but also representation of a 
corporation in the capacity of an officer, director or 
controlling stockholder thereof. 


(d)(1) Partners or associates of any person 
disqualified from appearing or practicing before the 
Commission in a particular matter by paragraph 
(a)(1) of this section are also disqualified. Such 
partners or associates (the “firm”) may request a 





Footnote 20 continued 


likely that confidential information, derived while a 
member or employee of the Commission, would 
have continuing relevance to the proceeding, so as 
to make participation therein by the former member 
or employee of the Commission unethical or 
prejudicial to the interests of the Commission. 


21This definition is taken from Formal Opinion 342 of 
the ABA Ethics Committee. The opinion states that 
“work aS a government employee in drafting, 
enforcing or interpreting government or agency 
procedures, regulations or laws, or in briefing 
abstract principles of law, does not disqualify the 
lawyer under DR9-101B (which states ‘a lawyer shall 
not accept private employment in a matter in which 
he had substantial responsibility while he was a 
public employee’) from subsequent private 
employment involving the same regulation 
procedures, or points of law* * *.” 


This prohibition appears in the Ethics in 
Government Act of 1978. Pub. L. 95-521. 
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waiver of this prohibition from the Commission by 
writing a letter to the General Counsel of the 
Commission setting forth the facts of the pro- 
posed representation and the individual’s dis- 
qualification. In appropriate situations, a firm 
may request a generic waiver with respect 
to a number of different matters. Upon the ad- 
vice of the Office of the General Counsel, the 
Commission, or the General Counsel exercising 
delegated authority, will advise the requestor of the 
Commission’s response. 


(2) Waivers ordinarily will be granted where the firm 
makes a Satisfactory representation that it has 
adopted screening measures which will effectively 
isolate the individual lawyer disqualified under 
paragraph (a)(1) from participating in the particular 
matter or matters and from sharing in any fees 
attributable to it. It will be considered significant for 
purposes of this determination that: 


(i) The firm had a pre-existing securities law practice 
prior to the arrival of the disqualified attorney; 


(ii) The matter was previously the subject of 
consideration by the firm or the client was already 
advised by the firm; 


(iii) In cases where the matter or client became the 
subject of consideration by the firm subsequent to 
the firm’s employment of the lawyer individually 
disqualified, that the matter was not brought to the 
firm because of the disqualified attorney. 


(3) Notwithstanding the existence or non-existence 
of any of these factors, no waiver will be issued if the 
proposed representation would create a significant 
appearance of impropriety or would otherwise 
adversely affect the interests of the government.* All 
proceedings with respect to waivers shall be a matter 
of public record except to the extent that such public 
disclosure might violate attorney-client privilege or 
breach the attorney’s obligation to preserve the 
confidences and secrets of his or her clients, reveal 
the existence of ongoing private investigations, 
interfere with law enforcement proceedings, or 
otherwise be inconsistent with the public interest. 


(e) Persons in doubt as to the applicability of any 
portion of this section may apply for an advisory 
ruling of the Commission.” 


§200.735-9 Indebtedness. 
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(a) The Securities and Exchange Commission 
considers the indebtedness of its members and 
employees to be essentially a matter of their own 
concern and will not be placed in the position of 
acting as a collection agency or of determining the 
validity or amount of contested debts. Nevertheless, 
failure on the part of an employee without good 
reason and in a proper and timely manner to honor 
debts acknowledged by him or her to be valid, or 
reduced to judgment by a court, or to make or to 
adhere to satisfactory arrangements for the 
settlement thereof, may be a cause for disciplinary 
action. In this connection each member and 
employee is expected to meet his or her 
responsibilities for payment of Federal, State and 
local taxes. For purposes of this section, “in a proper 
and timely manner” means in a manner which the 
agency determines does not, under the 
circumstances, reflect adversely onthe Government 
as his or her employer. 


(b) Compensation due members and employees is 
subject to garnishment for child support and 
alimony obligations. (42 U.S.C. 659). 


§200.735-10 Miscellaneous statutory provisions. 


Each member and employee is responsible for 
acquainting himself or herself with each statute that 
relates to his or her ethical and other conduct as a 
member or employee of the Commission and of the 
Government, including the statutory provisions 
listed below. Violations of any of these statutes are 
deemed to be violations of the rules in this Subpart M 
as well. 





For example, no waiver will be granted if, during the 
course of representing a client who has an interest 
with respect to a matter before the Commission, a 
firm employs, or accepts as a partner, a member of 
the staff or of the Commission who at any time during 
the course of that representation had direct and 
substantial responsibility for the same matter, and 
whose departure would result in a significant 
adverse impact upon that matter at the Commission. 


Attention of former members and employees is 
directed to Formal Opinion 342 of the Committee on 
Ethics of the American Bar Association, 62 A.B.A.J. 
517 (1975) and to 18 U.S.C. 207. 
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(a) House Concurrent Resolution 175, 85th 
Congress, 2d Session, 72 Stat. B12, the “Code of 
Ethics for Government Service.” 


(b) Chapter 11 of Title 18, United States Code, 
relating to bribery, graft, and conflicts of interest, as 
appropriate to the employees concerned. 


(c) The prohibition against lobbying with 
appropriated funds (18 U.S.C. 1913). 


(d) The prohibition against disloyalty and striking (5 
U.S.C. 7311, 18 U.S.C. 1918). 


(e) The prohibition against (1) the disclosure of 
classified information (18 U.S.C. 798, 50 U.S.C. 
783); and (2) disclosure of confidential information 
(18 U.S.C. 1905). 


(f) The provision relating to the habitual use of 
intoxicants to excess (5 U.S.C. 7352). 


(g) The prohibition against the misuse of a 
Government vehicle (31 U.S.C. 638a(c)). 


(h) The prohibition against the misuse of the 
franking privilege (18 U.S.C. 1719). 


(i) The prohibition against the use of deceit in an 
examination or personnel action in connection with 
Government employment (18 U.S.C. 1917). 


(j) The prohibition against fraud or false statements 
in a Government matter (18 U.S.C. 1001). 


(k) The prohibition against mutilating or destroying a 
public record (18 U.S.C. 2071). 


(1) The prohibition against counterfeiting and forging 
transportation requests (18 U.S.C. 508). 


(m) The prohibition against (1) embezzlement of 
Government money or property (18 U.S.C. 641); (2) 
failing to account for public money (18 U.S.C. 643); 
and (3) embezzlement of the money or property of 
another person in the possession of an employee by 
reason of his employment (18 U.S.C. 654). 


(n) The prohibition against unauthorized use of 
documents relating to claims from or by the 
Government (18 U.S.C. 285). 


(0) The prohibition against political activities in 
subchapter Ill of Chapter 73 of Title 5, United States 
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Code and 18 U.S.C. 602, 603, 607, and 608. 


(p) The prohibition against an employee acting as 
the agent of a foreign principal registered under the 
Foreign Agents Registration Act (18 U.S.C. 219). 


§200.735-11 Statement of employment and 
financial interests. 


(a) Members and employees in the Senior Executive 
Service or Grades GS-16 through GS-18 are required 
to file a financial disclosure report as provided by 
Title Il of the Ethics in Government Act of 1978, Pub. 
L. 95-521. Members and such employees need not 
also file the statement of employment and financial 
interests required by the following provisions. 


(b) Prior to the time of entry on duty, or upon 
designation to a position set forth in paragraph (c) of 
this section, such employee shall submit to the 
Director of Personnel a statement, on the official 
form made available for this purpose through the 
Office of Personnel, setting forth the following 
information:2° 


(1) A list of the names of all corporations, 
companies, firms, or other business enterprises, 
partnerships, nonprofit organizations, and 
educational or other institutions with or in which the 
employee, his or her spouse, unemancipated minor 
child or other member of his or her immediate 
household has— 


(i) Any connection as an employee, officer, owner, 


director, member, 
consultant; or 


trustee, partner, adviser or 


(ii) Any continuing financial interest, through a 
pension or retirement plan, shared income, or other 
arrangement as a result of any current or prior 
employment or business or professional 
association. 


(iii) Any financial interest through the ownership of 
stock, stock options, bonds, securities, or other 
arrangements including trusts. 


(2) A list of the names of the employee's creditors 
and the creditors of his or her spouse, 





25|n addition to the information required by this Rule, 
all employees are required by Rule 3(n) to file 
annually with the Director of Personnel a listing of 
their securities holdings. 
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unemancipated minor child or other member of his 
or her immediate household, other than those 
creditors to whom any such person may be indebted 
by reason of a mortgage on property which he or she 
occupies as a personal residence, or to whom such 
person may be indebted for current and ordinary 
household and living expenses such as those 
incurred for household furnishings, vacations, an 
automobile, education, or the like. 


(3) A list of the employee's interests and those of his 
or her spouse, unemancipated minor child, or other 
member of his or her immediate household in real 
property or rights in lands, other than property which 
he or she occupies as a personal residence. 


(4) For the purpose of this section, “member of his or 
her immediate household” means a resident of the 
employee’s household who is related to the 
employee by blood or marriage. 


(5) In the instance where a spouse is not a “member 
of the employee's immediate household,” and the 
employee certifies he or she neither derives nor 
expects to derive any economic benefit from the 
holdings of the spouse, the Director of Personnel 
may waive the requirement of reporting the interests 
of such spouse. 


(c) Except as to employees noted in paragraph (a), 
statements of employment and financial interests 
are required of the following: 


(1) All employees in grade GS-15. 


(2) Incumbents of the following positions, regardless 
of grade: 


(i) Executive Staff. (A) Legal Assistants to the 
Chairman and to each Commissioner; (B) Special 
Counsels to the Chairman. 


(ii) Employees serving under SEC Fellowship 
Programs. 


(iii) All employees engaged in any aspect of 
Government contracting or procurement activities. 


(iv) Division, Office, Directorate 
(A) Directors 
(B) Deputies 


(C) Associates 
(D) Assistants 
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(E) Chief Counsels 
(v) Regional Offices 


(A) Administrators 

(B) Associate Administrators 

(C) Assistant Administrators 

(D) Attorneys-in-Charge of Branch Offices 
(E) Chief Enforcement Attorneys 


(d) Changes in, or additions to, the information 
contained in an employee’s statement of 
employment and financial interests shal! be 
reported in a supplementary statement as of May 15 
of each year. If no changes or additions occur, a 
negative report is required. Notwithstanding the 
filing of the annual report required by this 
paragraph, each employee shall at all times avoid 
acquiring a financial interest that could result, or 
taking an action that would result, in a violation of the 
conflict-of-interest provisions of Section 208 of Title 
18, United States Code, or of this Conduct 
Regulation. 


(e) If any information required to be included on a 
statement of employment and financial interest or 
supplementary statement, including holdings 
placed in trust, is not known to the employee but is 
known to another person, the employee shall 
request that other person to submit information in 
his or her behalf. 


(f) Paragraph (c) of this section does not require an 
employee to submit any information relating to his or 
her connection with, or interest in, a non-profit 
educational, charitable, religious, professional, 
social, fraternal, recreational, public service, civic, 
or political organization, or a similar organization not 
conducted as a business enterprise. For the purpose 
of this section, educational and other institutions 
doing research and development or related work 
involving grants of money from or contracts with the 
Government are deemed “business enterprises” 
and are required to be included in an employee's 
statement of employment and financial interests. 


(g) Statements of employment and_ financial 
interests filed pursuant to paragraph (c) shall be 
sent to the Director of Personnel in a sealed envelope 
marked “Confidential Employment and Financial 
Interests.” They shall be maintained in a confidential 
file. Only those officials of the Commission whose 
participation is necessary for the carrying out of the 
purpose of this Conduct Regulation may have access 
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to such statements and no information may be 
disclosed from them except as the Commission or 
the Office of Personnel Management may determine 
for good cause shown. 


(h) In accordance with the requirements of the 
Ethics in Government Act of 1978, Pub. L. 95-521, 
the Director of Personnel or the Assistant Director of 
Personnel shall review the financial disclosure 
reports filed pursuant to that Act. 


(i) The Director of Personnel or the Assistant Director 
of Personnel shall examine the statements of 
employment and financial interests filed pursuant to 
paragraph (c) to determine whether conflicts of 
interest or apparent conflicts of interest on the part 
of employees exist. An employee shall be afforded 
the opportunity to explain any conflict or appearance 
of conflict. When the Director or Assistant Director of 
Personnel, in consultation with appropriate 
superiors of the employee involved, is unable to 
resolve a conflict or appearance of conflict, he or she 
shall report the matter to the Commission through 
the Counselor for the Commission designated under 
§200.735-15(a). 


(j) The Counselor for the Commission shall examine 
statements filed by the Director of Personnel and the 
Assistant Director of Personnel. 


(k) Except as otherwise provided in paragraph (a) 
the statement of employment and financial interests 
and supplementary statements required of 
employees are in addition to, and not in substitution 
for, or in derogation of, any similar requirement 
imposed by law, order or regulation. The submission 
of a statement by an employee does not permit him 
or her or any other person to participate in a matter in 
which his or her or the other person’s participation is 
prohibited by law, order or regulation. 


(1) An employee has the right to ask for a review 
through the Commission’s grievance procedure 
outlined in section 771, Part Il, Manual of 
Administrative Regulations, of a complaint that his 
or her position has been improperly included under 
the provisions of this section as one requiring the 
submission of a statement of employment and 
financial interests. 


§200.735-12 Special Government employees. 


(a) Special Government employee means a person 
defined in section 18 U.S.C. 202 as a “special 
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Government employee.” All of the provisions of this 
Conduct Regulation are applicable to special 
Government employees, except that in specific 
appropriate cases the Commission may exempt 
such employees from, or modify the applicability of, 
any portion of any provision of the Conduct 
Regulation. 


(b) In no event will the Commission waive a provision 
of the Conduct Regulation which would permit a 
special Government employee to: 


(1) Use his or her Government employment for a 
purpose that is, or gives the appearance of being, 
motivated by the desire for private gain for himself or 
another person, particularly one with whom he or 
she has family, business, or financial ties. 


(2) Use inside information obtained as a result of his 
or her Government employment for private gain for 
himself or herself or another person either by direct 
action on his or her part or by counsel, 
recommendation, or suggestion to another person, 
particularly one with whom he or she has family, 
business, or financial ties. For purposes of this 
paragraph, “inside information” means information 
obtained under Government authority which has not 
become part of the body of public information. 


(3) Use his or her Government employment to 
coerce, or give the appearance of coercing, aperson 
to provide financial benefit to himself or herself or 
another person, particularly one with whom he or 
she has family, business, or financial ties. 


(4) Receive or solicit from a person having business 
with the Commission anything of value as a gift, 
gratuity, loan, entertainment, or favor for himself or 
herself or another person, particularly one with 
whom he or she has family, business or financial 
ties. 


(c) Prior to entrance on duty, each special 
Government employee shali submit to the Director 
of Personnel a statement of employment and 
financial interests which contains such information 
as the Director of Personnel determines is relevant in 
the light of the duties the special Government 
employee is to perform and, if appropriate, the 
financial disclosure report as provided by Title II of 
the Ethics in Government Act of 1978, Pub. L. 95- 
521. It shall be kept current throughout the period of 
employment by the filing of supplementary 
statements in accordance with the requirements of 
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§200.735-11(d). Statements shall be on the official 
form made available for this purpose through the 
Office of Personnel. 


(d) The Commission may waive the requirement of 
paragraph (c) of this section in the case of a special 
Government employee who is not a “consultant” or 
an “expert,” as those terms are defined in Chapter 
304 of the Federal Personnel Manual (5 CFR 
735.304), ifthe duties of the position are determined 
to be at a level of responsibility which does not 
require the submission of such statement to protect 
the integrity of the Commission 


§200.735-13 Disciplinary and other 
action. 


remedial 


(a) Knowing participation in a violation of this 
subpart by persons not within the scope of the 
foregoing rules in this subpart shall likewise be 
deemed improper conduct and in contravention of 
Commission rules. Departure from any of the rules in 
this subpart by employees or special Government 
employees without specific approval may be cause 
for appropriate remedial and/or disciplinary action 
or, in the case of former members, employees, and 
special Government employees, for disqualification 
from appearing and practicing before the 
Commission, which may be in addition to any 
penalty prescribed by law. 


(b) When there has been a departure from any of the 
rules of this subpart without specific approval or 
when a conflict of interest or an apparent conflict of 
interest on the part of an employee or special 
Government employee arises, the Director of 
Personnel may order immediate action to end such 
conflict or appearance of conflict of interest. 
Remedial action may include, but is not limited to (1) 
changes in assigned duties; (2) divestment by the 
employee or special Government employee of his 
conflicting interest; (3) disciplinary action; or (4) 
disqualification for a particular assignment. 
Remedial action, whether disciplinary or otherwise, 
shall be effected in accordance with any applicable 
laws, Executive Orders, and regulations. The 
Director of Personnel may refer any recommended 
action to the Commission. The employee may obtain 
review by the Commission of any action ordered to 
be taken by the Director of Personnel. During the 
period of review, unless otherwise directed by the 
Commission, the action ordered by the Director of 
Personnel is stayed. 
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(c) Former members or employees who violate the 
post-employment restriction provisions of 18 U.S.C. 
207(a), (b) or (c), which parallel the provisions of 
Rule 8(a), supra, will be subject to an administrative 
enforcement proceeding as set forth in Rule 2(e) of 
the Commission’s Rules of Practice, 17 CFR 
201.2(e), except that, when proceedings are brought 
to determine if violations of post-employment 
restrictions have occurred, denial of the privilege of 
appearing and practicing before the Commission 
will be based on a finding of violation of the 
provisions of Rule 8(a) and 18 U.S.C. 207(a), (b) and 
(c). Procedures applicable to such administrative 
proceedings are to be found in the Commission's 
Rules of Practice, 17 CFR 201.1 et seq. 


§200.735-14 Employees on leave of absence. 


The provisions of the rules in this subpart relative to 
employees of the Commission are applicable to 
employees on a leave with pay or a leave without pay 
status other than extended military service. 


§200.735-15 Interpretive and advisory service. 


(a) The General Counsel shall be designated 
“Counselor for the Commission” and shall serve as 
the Commission's delegate to the Office of Personnel 
Management on matters covered by the rules in this 
subpart. The General Counsel shall be responsible 
for coordinating the Commission’s counseling 
services provided under this section and for 
assuring that counseling and interpretations on 
questions of conflicts of interest and other matters 
covered by the rules in this subpart are available to 
all members and employees. 


(b) There shall be designated as Deputy Counselors 
the Director of Personnel, the Administrator of each 
regional office, and the person in charge of each 
branch office. The General Counsel or his or her 
designee shall provide guidance to the Deputy 
Counselors for the purpose of achieving uniform 
interpretations of this subpart. 


(c) A member, employee, or former member or 
employee may obtain advice or guidance on the 
application of the rules in this subpart from any 
Deputy Counselor or the General Counsel. In 
addition, any former member or employee seeking 
advice or an interpretation relating to the Ethics in 
Government Act shall submit his or her request to 
the General Counsel. 
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(d) The General Counsel and Deputy Counselors will! 
treat information they receive pursuant to requests 
for advice or guidance under this Rule on a 
confidential basis, except that information they 
receive indicating a possible past violation of any 
provision of this Conduct Regulation or of the law will 
be brought to the attention of appropriate persons. 


(e) The Director of Personnel shall furnish a copy of 
this Conduct Regulation (Subpart M) to each 
member, employee and special Government 
employee immediately upon his or her entrance on 
duty and shall thereafter, annually, and at such other 
times as circumstances warrant, bring to the 
attention of each member, employee and special! 
Government employee this Conduct Regulation 
(Subpart M) and all revisions thereof. 


(f) The Director of Personnel shall notify each 
member, employee and special Government 
employee at the time of entrance on duty, and from 
time to time thereafter, of the availability of 
counseling services and of how and where these 
services are available 


§200.735-16 Delegation. 


Any official responsibility assigned to a person ina 


particular position pursuant to this subpart may be 
delegated by such person to any other person. 


§200.735-17 
Regulation 


Administration of the Conduct 


Under the general direction of the Executive 
Director, the Director of Personnel is responsible for 
the day-to-day administration of this Conduct 
Regulation except where otherwise provided. 


§200.735-18 Requests for Waivers 


Unless a different procedure is specifically 
prescribed in a rule of this part, an employee may 
submit a request for a waiver, modification or 
postponement of a requirement included inthis part 
to the Chairman. Such waiver, modification or 
postponement may be granted if it is determined by 
the Chairman that such waiver, modification or 
postponement would not adversely affect the 
interest of the Commission or the United States. Any 
such waiver, modification or postponement granted 
by the Chairman shall be made available to the 
public. The Chairman may submit any request made 
pursuant to this rule to the Commission for its 
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consideration. Any Commission action on such 
request shall be made public only in the discretion of 
the Commission. Requirements included inthis part 
which implement any provision of federal law, 
regulation or Executive Order generally applicable to 
the Executive Branch shall not be waived under this 
provision. 


The Commission finds that the foregoing action 
relates solely to rules of agency procedure or 
practice and, accordingly, that notice and prior 
publication for comments under the Administrative 
Procedure Act, 5 U.S.C. 551 et seq., are 
unnecessary. See 5 U.S.C. 553(b). 


By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6213/May 29, 1980 


in the Matter of 


WILLKIE, FARR & GALLAGHER PENSION PLAN 
FOR PARTNERS AND ASSOCIATES 

One Citicorp Center 

153 East 53rd Street 

New York, NY 10022 


(18-73) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE SECURITIES ACT OF 1933 
FOR AN ORDER EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS ISSUED IN 
CONNECTION WITH THE WILLKIE, FARR & 
GALLAGHER PENSION PLAN FOR PARTNERS AND 
ASSOCIATES 


NOTICE IS HEREBY GIVEN that Willkie, Farr & 
Gallagher (hereinafter the “Firm” or “Applicant”), a 
law firm organized as a partnership under the laws of 
the State of New York has, by letter dated February 
29, 1980, filed an application for exemption from the 
registration requirements of the Securities Act of 
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1933 (the ‘“Act’) for participations or interests 
issued in connection with the Willkie, Farr & 
Gallagher Pension Plan for Partners and Associates 
(the “Plan”). All interested persons are referred to 
the application which is on file with the Commission, 
for the facts and representations contained therein, 
which are summarized below. 


|. Introduction 


The Plan covers the Firm’s attorneys, of whom 48 
partners and 50 associates were participants in the 
Plan as of January 1, 1980. In addition, 10 non-legal 
employees of the Firm are entitled to benefits under 
the Plan because they were participating in the Plan 
immediately prior to January 1, 1977, the effective 
date of an amendment to the Plan, and had an 
amount credited to their individual Firm 
contribution accounts on such date. 


Applicant states that the Plan is of the type 
commonly referred to as a “Keogh” plan, which 
covers persons (inthis case partners, associates and 
certain vested employees of the Firm) who are 
“employees” within the meaning of Section 
401(c)(1) of the Internal Revenue Code of 1954, as 
amended, (the ‘“Code”), and therefore, is excepted 
from the exemption provided by Section 3(a)(2) of 


the Act for interests or participations in employee 
benefit plans of corporate employers. 


In relevant part Section 3(a)(2) of the Act provides 
that the Commission may exempt from the 
provisions of Section 5 of the Act any interest or 
participation issued in connection with a pension or 
profit-sharing plan which covers employees, some 
or all of whom are employees within the meaning of 
Section 401(c)(1) of the Code, if and to the extent 
that the Commission determines this to be 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


11. Description and Administration of the Plan 


Applicant states that the Plan was originally adopted 
as of January 1, 1974 and was most recently 
amended as of January 1, 1980. The Plan is subject 
to the Employee Retirement Income Act of 1974 
(“ERISA”) including the fiduciary responsibility and 
reporting and disclosure provisions of that statute. 
The Firm states that the Internal Revenue Service 
(the “IRS”) has issued a determination letter to the 
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effect that the Plan, as in effect through December 
31, 1979, is a qualified plan under Section 401 (a) of 
the Code. The Firm will seek a new determination 
letter from the IRS with respect to the qualification of 
the Plan, as amended, under Section 401(a) of the 
Code. 


The Applicant submits that the Plan is not a master 
or prototype plan designed to be marketed by a 
sponsoring financial institution or promoter to 
numerous unrelated self-employed persons. 


The Plan has a mandatory Firm contribution feature 
and a voluntary participant contribution feature, 
both of which are based on a percentage of 
compensation. In general, the Firm’s annual 
contribution on behalf of a participant who is a 
partner or associate may not exceed $7,500. In 
addition, each of such participants may elect to 
make voluntary contributions not in excess of 10% 
of their annual earnings. The Firm makes no 
contribution on behalf of vested Employees as they 
are covered by another retirement plan of the Firm. 
Similarly, voluntary contributions cannot be made 
by the vested Employees. 


The Firm represents that it exercises substantial 
administrative responsibility with respect to the 
Plan. Complete authority to control and manage the 
operation and administration of the Plan is 
possessed by the Firm’s Pension Committee. The 
Plan is administered through a single trust with three 
of the Firm’s partners acting as trustees (the 
“Trustees”’). Under the Plan the Trustees have the 
power in their sole discretion to select appropriate 
investment media or investment managers for the 
Plan. 


Applicant represents that the Plan is divided into two 
funds for investment purposes. The first fund is an 
“equity fund” managed by an investment adviser 
registered with the Commission under the 
Investment Advisers Act of 1940 and appointed by 
the Trustees. The second fund is a “fixed income 
fund.” The Trustees have under consideration and 
expect to enter into a guaranteed investment 
contract (the “Contract”) with a major insurance 
company (the “Insurer’), pursuant to which the 
assets of the fixed income fund will be invested inthe 
Insurers General Account, subject to certain 
limitations. Each participant may elect the fund or 
funds into which the Firm’s contribution or any 
voluntary contributions will be invested. 
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The Firm represents that it has not distributed and 
does not intend to distribute any type of promotional 
material relating to the Plan and has not made and 
does not intend to make any solicitations of 
voluntary contributions under the Plan. The Firm 
makes copies of the Plan available to Plan 
participants and furnishes each participant with 
other descriptive material and financial information 
relating to the Plan. 


Applicant contends that the primary reason for 
denying a blanket exemption to pension and profit- 
sharing plans covering self-employed persons was a 
concern on the part of Congress that such plans 
constitute complex investment vehicles, interests in 
which could be sold by sponsoring financial 
institutions to self-employed persons who might not 
be sophisticated in the securities field or who might 
be unable to protect adequately their interests and 
those of their participating employees. However, 
Applicant urges that the plan covers its partners and 
associates who are themselves engaged in 
furnishing legal services of a type which necessarily 
involve financial sophisticated and complex matters 
and therefore are able to protect their interests 
adequately without the protection of the registration 
requirements of the Act. Applicant believes that the 
rigorous disclosure requirements of ERISA and the 
fiduciary standards and duties imposed thereunder 
are adequate to provide full protection to the 
participates. 


Finally, Applicant maintains that the possible need 
for an exemptive order arises only because the Firm 
does business as a partnership. The Applicant 
believes that were it incorporated, its attorneys 
would not be self-employed persons and there would 
be no question as tothe availability of the exemption. 


The Firm concludes that, for the foregoing reasons, 
granting the requested exemptive order would be 
appropriate in the public interest and consistent 
with the protection of investors and purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 23, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his or her interest, the 
reason for such request and the issues, if any, of fact 
or law proposed to be controverted, or he or she may 
request to be notified ifthe Commission shall order a 
hearing thereen. Any such communication should 
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be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon the Firm at the address stated above. Proof of 
such service (by affidavit, or in the case of an 
attorney at law, by certificate) shall be filed con- 
temporaneously with the request. An order 
disposing of the matter will be issued as of course 
following June 23, 1980, unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponement thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Admin. Proc. File No. 3-5920 
In the Matter of 


LOEB, RHOADES, HORNBLOWER & CO. 
R. JACK BERNHARDT 
PETER DAPUZZO 
WILLIAM FITZPATRICK 
RICHARD A. POLLACK 
PETER K. LOEB 

CARL MUELLER 
DONALD B. MOTHNER 
THOMAS KEMPNER 
ANDREW MCLAUGHLIN 
WALTER WALZ 
HOWARD G. BERG 


SWIFT, HENKE & CO., INC. 
RICHARD J. BERTOLDI 
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The Securities and Exchange Commission has 
ordered public administrative proceedings against 
R. Jack Bernhardt (“Bernhardt”), a registered 
representative with Loeb, Rhoades & Co., Inc. (“Loeb 
Rhoades”) from November, 1974 until February 11, 
1977, and a registered representative with Swift, 
Henke & Co. (“Swift Henke”) from February 14 until 
March 14, 1977, and against certain other 
respondents, including Loeb, Rhoades, Hornblower 
& Co. (“Loeb Rhoades Hornblower’), successor firm 
to Loeb Rhoades, and certain former officers of Loeb 
Rhoades, and Swift Henke and its former president. 


The Order Instituting Proceedings alleges that 
Bernhardt violated the antifraud, antimanipulative, 
credit, beneficial ownership reporting, record- 
keeping and net capita! provisions of the federal 
securities laws. The Order alleges that, from in or 
about December, 1975, until on or about March 14, 
1977, Bernhardt engaged in a scheme to 
manipulate, dominate and control the market price 
and supply of the securities of Olympia Brewing 
Company; Lawrys Foods, Inc.; Stange Co. and Fays 
Drug Company. It is charged that, as part of 
Bernhardt’s scheme, he solicited trades in the 
accounts of certain of his customers, and placed 
orders for the purpose of raising the prices of the 
securities, sustaining the prices he had established 
and absorbing shares of the securities being sold 
into the market. It is further charged that Bernhardt 
devised a check-exchange scheme involving certain 
customers in order to create the appearance of 
payments for purchases of securities, arranged 
illegal bank loans and loans from individuals for 
certain customers to purchase securities and 
caused his employer firms to file false Regulation T 
requests. It is also alleged that Bernhardt 
accumulated in the accounts of his customers more 
than 5% of the outstanding stock in each security for 
the purpose of acquiring, holding and disposing of 
the shares of each security as a block. 


The Order Instituting Proceedings further charges 
that Bernhardt’s employer, Loeb Rhoades, violated 
certain provisions of the federal securities laws, 
including the antifraud and credit provisions, and 
that certain officers of Loeb Rhoades failed 
reasonably to supervise persons subject to their 
supervision with a view to preventing those 


violations. It further charges that Swift Henke 
violated the credit, net capital and record-keeping 
provisions of the federal securities laws and that 
Swift Henke and its president failed reasonably to 
supervise persons subject to their supervision witha 
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view toward preventing those violations and 
preventing violations of the antifraud provisions. 


Simultaneously with the issuance of the Order 
Instituting Proceedings, all respondents except 
Bernhardt submitted Offers of Settlement in which 
they consented to the issuance of the Commission’s 
Findings and Order Imposing Remedial Sanctions 
without admitting or denying any of the allegations or 
findings. Accordingly, the Commission issued its 
Findings and Order Imposing Remedial Sanctions 
against all of the respondents except Bernhardt, 
without factual findings and based solely upon the 
allegations of the Division of Enforcement and the 
consents of those respondents. Securities Exchange 
Act Release No. 16824/May 22, 1980. 


A hearing will be scheduled to determine whether 
the allegations against Bernhardt are true, and if so, 
to decide what, if any, remedial sanctions would be 
appropriate. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16824/May 22, 1980 


Admin. Proc. File No. 3-5920 
In the Matter of 


LOEB, RHOADES, HORNBLOWER & CO. 
R. JACK BERNHARDT 
PETER DaPUZZO 
WILLIAM FITZPATRICK 
RICHARD A. POLLACK 
PETER K. LOEB 

CARL MUELLER 
DONALD B. MOTHNER 
THOMAS KEMPNER 
ANDREW McLAUGHLIN 
WALTER WALZ 
HOWARD G. BERG 


SWIFT, HENKE & CO., INC. 
RICHARD J. BERTOLDI 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


Each of the respondents named below and named in 
the Commission’s Order Instituting Proceedings 
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issued this day! has submitted an Offer of 
Settlement simultaneously with the institution of 
these proceedings. Under and subject to the terms 
of the Offer of Settlement, each of the Respondents 
named herein, solely for the purpose of disposing of 
these proceedings, without admitting or denying as 
to them respectively any of the matters set forth 
herein or in the Order Instituting Proceedings, and, 
on the understanding that nothing contained in the 
Order Instituting Proceedings or in this Order 
constitutes an adjudication or may be used in any 
way for any purpose, as evidence or otherwise, in any 
action or proceeding, other than Commission 
proceedings, nor shall any future order or findings 
which the Commission may issue in these 
proceedings against any non-consenting 
respondent constitute an adjudication or finding 
against, or be used in any way for any purpose, as 
evidence or otherwise, in any action or proceeding as 
to any consenting respondent, consents to the 
issuance of this Order. 


This Order is being issued with the consent of the 
respondents, without a hearing, without factual 
findings and is based solely upon the allegations of 
the Division of Enforcement contained in the Order 
Instituting Proceedings herein and the Offers of 
Settlement submitted by the settling respondents. 
Nothing in this Order is intended to apply to any non- 
consenting respondent. 


Findings 
Based upon the above, the Commission finds: 


1. Loeb Rhoades & Co., Inc., predecessor to Loeb, 
Rhoades, Hornblower & Co., willfully* violated 
Sections 7(c) and 10(b) of the Securities Exchange 
Act of 1934 (“Exchange Act’) and Rule 10b-5 
thereunder and Regulation T promulgated by the 
Board of Governors of the Federal Reserve System 
(‘Federal Reserve Board”). 


2. Peter DaPuzzo (“DaPuzzo”), William Fitzpatrick 
(“Fitzpatrick”), Richard A. Pollack (“Pollack”), Peter 
K. Loeb (‘‘P. Loeb”), Carl Mueller (“Mueller”), Donald 
B. Mothner (‘‘Mothner’), Thomas Kempner 
(“Kempner”), Andrew McLaughlan (“McLaughlin”), 
Walter Walz (“Walz”), and Howard G. Berg (“Berg”), 
failed reasonably to supervise persons subject to 
their supervision with a view toward preventing 





‘Securities Exchange Act of 1934 Release No. 
16823/May 22, 1980. 
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violations of the Federal Securities Laws found 
against Loeb Rhoades & Co., Inc., above. 


3. Swift Henke & Co., Inc. (“Swift Henke”) willfully 
violated Sections 7(c), 15(c) and 17(a) of the 
Exchange Act and Rules 15c3-1 and 17a-3 
thereunder and Regulation T of the Federal Reserve 
Board, and Swift Henke and Richard J. Bertoldi 
(“Bertoldi”) failed reasonably to supervise persons 
subject to their supervision with a view toward 
preventing the above violations and violations of 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder. 


The Order Instituting Proceedings is intended to, 
and does, contain allegations limited to the 
Commission’s statutory functions in a broker-dealer 
administrative proceeding. It does not purport to be 
a report of investigation. The respondents are 
involved in a number of private civil actions which 
include, among other parties, respondents to these 
proceedings and defendants in the injunctive action 
today filed by the Commission. Nothing in the Order 
Instituting Proceedings or in this Order is intended to 
reflect, or should be construed as reflecting, any 
view of the Commission or the Division of 
Enforcement as to the relative culpability or civil 
responsibility of any party to any private action in 
such action. The Order Instituting Proceedings does 
not refer to all the matters which may havea bearing 
upon the issues involved in private civil actions. 
These are matters for determination and 
consideration in the pending litigation and are not 
within the scope of the Commission’s proceedings. 





*The settling respondents have stated that they 
acted in good faith and had no intent to violate the 
law or to defraud. As stated in the Order Instituting 
Proceedings, the Division of Enforcement need not, 
and therefore does not, allege that the respondents 
engaged in conduct with intent to violate the law or to 
defraud. The term “willfully”, for the purpose of an 


administrative proceeding, does not require a 
finding that the respondent engaged in conduct with 
intent to violate the law or with the knowledge that 
the law was being violated. Accordingly, no such 
finding is made. The term “willfully”, for the purpose 
of an administrative proceeding, means only that the 
respondent’s actions were voluntarily performed in 
the sense that the respondent was aware of what it 
was doing. 
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ORDER 


in view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offers of Settlement of the respondents named 
below. Accordingly, the Commission hereby issues 
this Order Imposing the Remedial Sanctions set 
forth below: 


A. Order as to Loeb, Rhoades, Hornblower & Co. 


IT IS ORDERED that Loeb, Rhoades, Hornblower & 
Co. (referred to in this Section A as ‘“Registrant”) is 
hereby censured. 


IT IS FURTHER ORDERED THAT: 


1. Registrant and its wholly-owned subsidiary, First 
Wall Street Settlement Corporation, will not continue 
to engage in the business of a retail broker-dealer of 
securities to the public except as incidental to the 
completion of the transfer of its assets and business 
relating to its public retail securities brokerage 
business to Shearson Hayden Stone, Inc. and the 
liquidation of residual broker-dealer activities which 
are in the process of transfer and liquidation and to 
the termination or liquidation of the Loeb, Rhoades, 
Hornblower & Co. partnership. The liquidation of 
residual accounts and termination or liquidation of 
the Loeb, Rhoades, Hornblower & Co. partnership 
shall be completed as soon as practicable. For 
purposes of this paragraph 1, the Registrant and 
First Wall Street Settlement Corporation shall not be 
considered to be engaging in the business of a retail 
broker in securities to the public by virtue of any 
direct or indirect ownership interest in Shearson 
Hayden Stone, Inc. 


2. Within 90 days from the date hereof, Registrant 
will place or cause its predecessor, Loeb Rhoades & 
Co., Inc. to place into an escrow fund money or 
securities valued at $600,000, which sum 


approximately represents proceeds derived by 
Registrants’s predecessor from trading in the stocks 
that are the subject of this proceeding. The fund 
shall be used only in satisfaction of claims against 
the Registrant and Loeb Rhoades & Co., Inc., or its 
predecessors, subsidiaries, successors and/or 
affiliates arising from the acts and courses of 
conduct forming the basis for these proceedings, 
and as provided in paragraphs 2a-c, below. 
Securities or government bills or notes may be 
substituted for assets in the fund, provided that ifthe 
value of the fund shall decline below $600,000 less 
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any amounts paid pursuant to this paragraph 2, 
additional money or securities shall be deposited 
within 15 days to make up the deficiency. Registrant 
or Loeb Rhoades & Co., Inc. shall have the right to 
withdraw currently any increases in the value of the 
fund over $600,000 less any amounts paid against 
claims, and any interest or dividends accruing with 
respect to the securities or monies in said fund. The 
fund shall be used only as follows: 


a. Registrant or its predecessor, Loeb Rhoades & Co., 
Inc., shall notify the Commission of the settlement or 
disposition by judgment of any claim in connection 
with any acts and courses of conduct forming the 
basis of these proceedings and shall make a 
distribution of assets from the escrow fund in 
payment of such settlements or judgments in 
accordance with the date upon which they are made 
or entered; provided, however, that no entity or 
individual who a court may have determined not to 
be entitled to recovery shall be entitled to participate 
in such a distribution. 


b. Notwithstanding the foregoing limitation on the 
use of the fund, the Commission may, upon request 
of the Registrant or Loeb Rhoades & Cc., inc., 
approve the use of the fund to satisfy any claims 
against the Registrant or Loeb Rhoades & Co., Inc. 
arising from the acts and courses of conduct forming 
the basis for the proceedings. 


c. Any balance of said $600,000 not paid in 
settlement or satisfaction of claims or judgments 
pursuant to paragraphs a and b, above, shall be 
promptly distributed in accordance with a plan 
submitted by Registrant or Loeb Rhoades & Co., inc. 
and satisfactory to the Commission, but such plan 
shall not provide for return of any part of said 
$600,000 to Registrant or Loeb Rhoades & Co., inc. 
in the event the Commission and Registrant or Loeb 
Rhoades & Co., Inc. cannot agree upon a plan for 
distribution of any amount remaining in the fund, 
such remaining amount shall be paid to the 
Securities Investor Protection Corporation. No part 
of said $600,000 committed under this paragraph 2 
shall be considered as an asset of Registrant or First 
Wall Street Settlement Corp. for purposes of 
computing the net capital of the Registrant under 
Rule 15c3-1. 


B. Order as to DaPuzzo, Fitzpatrick, Pollack, P. Loeb, 
Mueller and Mothner 
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IT IS FURTHER ORDERED that DaPuzzo, Fitzpatrick, 
Pollack and P. Loeb are suspended for a period of 30 
days from association with any broker, dealer, 
investment advisor or investment company; and 
Mueller and Mothner are suspended for a period of 
20 business days from association with any broker, 
dealer, investment advisor or investment company. 
The suspension of DaPuzzo shall commence upon 
August 16, 1980; the suspension of Pollack shall 
commence upon June 28, 1980; and the suspension 
of P. Loeb, in view of his serious personal needs, shall 
be served in accordance with a plan submitted tothe 
Division of Enforcement and shall be completed by 
August 30, 1980. 


C. Order as to Kempner, McLaughlin, Walz and Berg 


IT IS FURTHER ORDERED that Kempner, 
McLaughlin, Walz and Berg are hereby censured. 


D. Order as to Swift Henke 


IT 1S FURTHER ORDERED that Swift Henke is hereby 
censured. 


E. Order as to Bertoldi 

IT IS FURTHER ORDERED that Bertoldi shall not 
serve in any supervisory or proprietary position with 
a broker-dealer for a period of 30 days. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16825/May 22, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL SECURITIES CLEARING 
CORPORATION (File No. SR-NSCC-80-16) 


The National Securities Clearing Corporation 
submitted on May 21, 1980 a proposed rule change 
pursuant to Rule 19b-4 under the Securities 
Exchange Act, establishing a “Demand As Of’ 
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service to assist in the resolution of uncompared 
trades in the over-the-counter market. 


Publication of the submission is expected to be 
made in the Federal Register during the week of May 
26, 1980. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NSCC-80-16. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16826/May 22, 1980 


In the Matter of 


PM! MORTGAGE CORPORATION, AS PACKAGER 
AND MASTER SERVICER 


File No. 81-600 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) 


The Securities and Exchange Commission has 
issued an order granting the application of PMI 
Mortgage Corporation, for an exemption from 
certain reporting requirements under Section 13 
and from the operation of Section 16 of the 
Securities Exchange Act of 1934. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16827/May 22, 1980 


In the Matter of 
THE ANACONDA COMPANY 
File No. 81-618 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission issued an 
order granting the application of The Anaconda 
Company pursuant to Section 12(h) of the Securities 
Exchange Act of 1934, as amended (the “1934 Act”), 
for an exemption from the reporting requirements of 
Section 13 and 15(d) of the 1934 Act. 


On April 16, 1980 a notice was issued on the filing of 
said application giving interested persons an 
opportunity to request a hearing and stating that an 
order granting the application might be issued upon 
the basis of the information stated therein unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered 
a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate in the public 
interest, and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16828/May 22, 1980 


In the Matter of 

HARTER BANCORP 

ORDER PURSUANT TO SECTION 12(h) GRANTING 
AN EXEMPTION FROM REPORTING REQUIRE- 
MENTS UNDER SECTIONS 13 AND 15(d) 

The Securities and Exchange Commission has 


issued an order exempting Harter BanCorp 
(“Applicant”) from the reporting requirements 
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under Sections 13 and 15(d) of the Securities 
Exchange Act of 1934 (the “1934 Act”). On July 9, 
1979, Applicant was merged into Society 
Corporation (“Society”) and all of Applicant's 
outstanding shares of common stock were 
converted into common shares of Society. Society is 
a reporting company under the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16829/May 22, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6212/May 22, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16830/May 22, 1980 


In the Matter of 
BDM INTERNATIONAL, INC. 
File No. 81-611 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has 
issued an order granting the application of BDM 
International, Inc. (“Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of 1934, for an 
exemption from the reporting requirements of 
Sections 13 and 15(d) of that Act. 


It appeared to the Commission that the requested 
exemption would not be inconsistent with the public 
interest or the protection of investors, inasmuch as 
Applicant’s stock is held by fewer than 300 persons 
and is not publicly traded. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16831/May 22, 1980 


APPLICATIONS FOR EXTENSION, SUSPENSION, OR 
TERMINATION OF UNLISTED TRADING 
PRIVILEGES 


ACTION: Final rules. 


SUMMARY: The Commission is adopting proposed 
amendments to Rules 12f-1 and 12f-3 [17 CFR 
240.12f-1, 12f-3] under the Securities Exchange Act 
of 1934 (“Act”) to require persons filing applications 
for an extension, suspension, or termination of 
unlisted trading privileges to certify that notice of 
such applications has been given to certain persons 
specified by Section 12(f)(5) of the Act. This will 
more fully satisfy the purposes of the notice 
provisions of Section 12(f)(5) by giving interested 
persons a better opportunity to comment upon these 
applications. 


EFFECTIVE DATE: July 1, 1980. 


FOR FURTHER INFORMATION CONTACT: Susan 
Wilk, Division of Market Regulation, Securities and 
Exchange Commission, Room 341, 500 North 
Capitol Street, Washington, D.C. 20549. (202) 272- 
2824. 


SUPPLEMENTARY INFORMATION: On April 3, 1980, 
the Commission issued a release proposing for 
comment amendments to Rules 12f-1 and 12f-3 
under the Act which would require applicants for an 
extension, Suspension or termination of unlisted 
trading privileges to give notice to certain persons 
specified in Section 12(f)(5) of the Act.! 


Rule 12f-1 [17 CFR 240.12f-1] governs the 
information which must be included in an 
application by a national securities exchange for 
extension of unlisted trading privileges. Such an 
application is made under Section 12(f)(2) of the 
Act,? and may be approved by the Commission if, 
after appropriate notice and opportunity for hearing, 
it finds that such extension is consistent with the 
maintenance of fair and orderly markets and the 
protection of investors. 


Similarly, Rule 12f-3 under the Act [17 CFR 240.12f- 
3] prescribes the information which must be 
included in an application for the termination or 
suspension of unlisted trading privileges. Under 
Section 12(f)(4) of the Act,? the Commission may 
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terminate or suspend unlisted trading privileges if, 
after appropriate notice and opportunity for hearing, 
the Commission finds that such action is necessary 
or appropriate in the public interest or for the 
protection of investors. 


Section 12(f)(5) of the Act* provides that 
“appropriate notice” of not less than 10 days of 
applications for extension, suspension or 
termination of unlisted trading privileges should be 
given to “* * *the issuer of the security involved, to 
the exchange which is seeking to continue or extend 
unlisted trading privileges for such security, and to 
the exchange, if any, on which such security is listed 
and registered* * *” 


Upon the filing of an application for extension, 
suspension or termination of unlisted trading 
privileges the Commission publishes notice by the 
issuance of a Commission release and by 
publication in the Federal Register at least 10 days 
prior to making a determination on the application. 
Constructive notice of applications filed under Rules 
12f-1 and 12f-3, thus, is provided to all persons. The 
Commission does not provide personal notice to the 
parties delineated in Section 12(f)(5) as being 
entitled to notice. 


The Commission has determined to amend Rules 
12f-1 and 12f-3 to ensure that notice requirements 
of Section 12(f)(5) are fully satisfied and that 
interested persons are provided the opportunity to 
comment upon any application for the extension, 
suspension or termination of unlisted trading 
privileges. The amended rules will require that 
exchanges, when applying for the extension of 
unlisted trading privileges pursuant to Section 
12(f)(2) of the Act, and issuers, when applying for 
the suspension or termination of unlisted trading 
privileges pursuant to Section 12(f)(4) of the Act, 





‘Securities Exchange Act Release No. 16730 (April 
3, 1980), 45 FR 24505. No comments on the 
proposal were received. 


715 U.S.C. §781(f)(2)(1975). 


315 U.S.C. §78/(f)(4)(1975). The issuer of any 
security for which unlisted trading privileges have 
been extended, or any other interested person, may 
make an application to terminate or suspend 
unlisted trading privileges. 


“15 U.S.C. §78/(f)(5) (1975). 
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certify in their application that a copy of such 
application has been mailed or otherwise given to 
the persons required by Section 12(f)(5). 


The Commission believes that the amendments to 
Rules 12f-1 and 12f-3 will more fully satisfy the 
purposes of the notice provisions of Section 12(f)(5) 
by providing interested persons a better opportunity 
to comment upon applications relating to unlisted 
trading privileges. Further, the Commission believes 
that the amendments will facilitate the efficient 
processing of such applications by this agency. 


For the reasons stated above, the Commission finds 
that the proposed amendments are appropriate in 
the public interest, for the protection of investors, 
and otherwise in furtherance of the purposes of the 
Act. Accordingly, the Commission acting pursuant to 
its authority under Section 23(a)(1) of the Act,° 
hereby amends Part 240 of Chapter |! of Title 17 of 
the Code of Federal Regulations as follows: 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


1. By amending paragraph (a)(5) of §240.12f-1 and 
adding paragraph (a)(6) to read as follows: 


§240.12f-1 Applications for permission to extend 
unlisted trading privileges. 


acres 


(5) Any other information which is deemed pertinent 
to the question of whether the continuation or 
extension of unlisted trading privileges in such 
security is consistent with the maintenance of fair 
and orderly markets and the protection of investors; 
and 


(6) That a copy of the instant application has been 
mailed, or otherwise personally provided, to the 
issuer of the securities for which unlisted trading 
privileges are sought and to each exchange listed in 
item (3) of this section. 


2. By amending paragraph (a)(8) of §240.12f-3 and 
adding paragraph (a)(9) to read as follows: 


§240.12f-3: Termination or suspension of unlisted 
trading privileges. 





515 U.S.C. §78w(a)(1). 
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(8) A brief statement of the information in the 
applicant's possession, and the source thereof, with 
respect to (i) the extent of public trading in such 
security on such exchange, and (ii) the character of 
trading in such security on such exchange; and 


(9) A brief statement that a copy of the instant 
application has been mailed, or otherwise personally 
provided, to the exchange from which the 
suspension or termination of unlisted trading 
privileges is sought, and to any other exchange on 
which such security is listed or traded pursuant to 
unlisted trading privileges. 


xk KKK * 
By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16832/May 22, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MIDWEST STOCK EXCHANGE, INC. 


File No. SR-MSE-80-7 


The Midwest Stock Exchange, Inc. (“MSE”) 
submitted on May 9, 1980, a proposed rule change 
under Rule 19b-4 to provide that a member of either 
the MSE equity or options floor who appeals from the 
imposition of a summary fine or censure must, in 
writing, specifically state the actions complained of, 
the reasons for the appeal and the relief sought. A 
member appealing from a summary censure or fine 
must, in writing, specifically admit or deny each 
charge complained of in addition to the information 
stated above. The proposed rule change would 
provide that the reviewing committee may affirm, 
reverse, modify, increase or decrease a penalty. 


Publication of the submission is expected to be 
made in the Federal Register during the week of May 
26, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
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whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-MSE-80-7. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
Bx. 


Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16833/May 23, 1980 


INTERPRETATIVE RELEASE RELATING TO PROXY 
RULES 


ACTION: Publication of staff interpretation. 


SUMMARY: The Securities and Exchange 
Commission today authorized the issuance of this 
release reflecting the views of the Division of 
Corporation Finance (the “Division”) with respect to 
the disclosure in proxy contests where a principal 
issue in contention is the liquidation of all or a part of 
the equity of an issuer. These views are being 
published because of serious concerns regarding 
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the appropriateness and adequacy of the disclosure 
in this area. 


FOR FURTHER INFORMATION CONTACT: Linda C. 
Quinn, (202) 272-3208, Division of Corporation 
Finance, Securities and Exchange Commission, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: In the past year, 
a number of proxy contests have been undertaken in 
which a principal issue in contention, either as the 
platform of one party’s nominees or as a separate 
shareholder proposal, has been the disposition of 
some or all of an issuer's assets or outstanding stock 
with the proceeds to be made available to 
shareholders. While the proposals have run the 
gamut from a mere promise to seek a buyer for the 
issuer's assets or outstanding stock to a 
commitment to undertake a program of disposition 
of assets and distribution of the proceeds realized, 
each has been based on the premise that the market 
price of the issuer's securities did not reflect the 
value that could be realized by its shareholders upon 
liquidation of all or a part of their investment in the 
issuer. Whatever form of disposition proposed, the 
focus has been onthe proceeds to be made available 
to the shareholders, whether by dividend, tender 
offer, merger, exchange or liquidation distribution. 
In a number of instances, those sponsoring the 
proposal have projected the dollar amount per share 
to be available to shareholders if such proposai is 
effected. 


The Division is concerned that, even when such 
valuations are the major factor in the solicitation, the 
usual expectation that the interests of the opposing 
parties in a contest will generally assure a full airing 
of the principal issues may not be warranted for 
reasons peculiar to this arena. Parties to these 
contests may not engage in a thorough debate of the 
merits of such valuations for a number of reasons, 
not the least of which are perceptions of serious risks 
of liability in attempting to forecast an alternative 
valuation, and, even if willing to run such risk, the 
limited time actually available for the opposing party 
to consider and make its own estimate of the 
realizable value likely upon execution of the 
proposal. 


The Division recognizes that the factors constituting 
a basis for such valuations can, and probably will, 
vary from case to case, depending on the 
circumstances and the information available to the 
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person making the valuation.' However, the Division 
wishes to emphasize that the inclusion by the 
management or opposition of such valuation in its 
proxy soliciting material is only appropriate and 
consonant with Rule 14a-9 under the Securities 
Exchange Act of 1934 when made in good faith and 
on a reasonable basis and where accompanied by 
disclosure which facilitates shareholders’ 
understanding of the basis for and the limitations on 
the projected realizable values.? The Division is also 
concerned that, where the valuations are so 
qualified and subject to such material limitations 
and contingencies, inclusion in proxy soliciting 
material of specific realizable values may be 
unreasonable. 


Further, where material has been prepared and 
published by an independent party for purposes 
other than use in connection with the proxy contest 
and is offered as support for the valuation, reliance 
on such material must be reasonable and made in 
good faith. The context and purpose of the original 
publication of such information, as well as its 
currency and the qualifications of the original author 
to publish the material, are among the factors 
bearing on the reasonableness of such reliance. 
Care should be taken that information extracted 
from such material and used inthe proxy solicitation 
document not be extracted out of context. For 
example, inclusion, where appropriate, of current 
cost values to support projected net realizable 
values, without disclosure of the particular nature of 
this information as reported in the issuer's financial 
reports, may raise serious questions.’ The Division 
also reminds those proposing to use such material 
that proxy soliciting material consisting of reprints or 
quotations from previously published articles is 
subject to the same scrutiny and the same standards 
of disclosure as any other proxy soliciting material 
subject to the proxy rules. 


The Division is particularly concerned that 
shareholders be afforded the opportunity to fully 
understand and evaluate any material limitations on 
or qualifications of the opinion of any expert, /.e., 
investment banker, appraiser or other similar 
advisor, whose opinion has been sought and is being 
used to support the projectea realizable value of the 
issuer's assets or outstanding stock or the estimated 
amount of the proceeds the issuer actually would be 
able to make available to shareholders in view of its 
cash needs, etc. Particular care needs to be taken in 
those instances where there has been limited access 
to the type of information thought necessary by such 
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expert for the formulation of such an opinion. Where 
such expertise is relied upon, the proxy soliciting 
material should detail clearly those inquiries the 
advisor otherwise normally would have undertaken 
in formulating such an opinion had it unfettered 
access to all the information necessary in its view to 
render such an opinion and should explain the 
effects of the advisor’s inability to make such 
inquiries on the substance of the opinion rendered. 
When these explanations constitute a significant 
qualification of the opinion, the use of such an 
opinion, or reference to it, outside the context of a 
complete discussion of the limitations of the review 
and consequent effect on the opinion, would raise 
substantial questions under Rule 14a-9. Further, 
those proffering such opinions as support for a 
valuation, as well as those rendering them, are 
cautioned that there could be circumstances when 





‘Where applicable, consideration should also be 
given to the provisions of Securities Exchange Act 
Release Nos. 16075 (Going private transactions by 
public companies or their affiliates) and 15572 
(Disclosure in proxy statements containing certain 
sale of assets transactions). 


*Guidance may be found in the discussions of 
projections and other forward looking information 
contained in Securities Exchange Act Release Nos. 
15305 (Guides for disclosure of projections of future 
economic performance) and 15944 (Safe harbor 
rule for projections). 


‘Replacement cost or current cost values, while 
supported by the Commission as being relevant 
information to an assessment of an entity's 
economic value, will not necessarily coincide with 
future realizable value in the context of a given plan 
for the disposition of assets. Depending on the 
program of disposition, various factors, other than 
those considered in the computation of replacement 
cost or current cost, may enter into the 
determination of projected realizable value. 
Accordingly, values previously disclosed as 
replacement cost or current cost in an issuer's 
published financial report should not be used or 
relied upon indiscriminately for the purpose of 
projecting realizable value in connection with a 
proposed program for disposition or liquidation. 
Substantial care must be taken in determining the 
propriety of using such values in connection with any 
discussion or display of amounts purporting to 
represent estimated realizable value. 
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the valuation is so qualified or subject to such 
limitations as to raise questions as to the 
reasonableness of such reliance on the opinion. 


Accordingly, 17 CFR Part 241 is amended by adding 
this release thereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16834/May 23, 1980 


A notice has been issued giving interested persons 
until June 13, 1980 to comment on the Midwest 
Stock Exchange’s application for unlisted trading 
privileges in the common stock of: Dome Petroleum, 
Ltd., $2.50 Par Value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16835/May 23, 1980 


An order has been issued granting the application of 
U.S. HOME CORPORATION to withdraw their 
common stock ($.10 Par Value and 5-1/2% 
Convertible Subordinated Debentures due 1996) 
from listing and registration on the Pacific Stock 
Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16836/May 23, 1980 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE DEPOSITORY TRUST COMPANY 


(File No. SR-DTC-80-2) 


The Depository Trust Company submitted on May 
15, 1980 a proposed rule change that would require 


participants to accept proceeds from the 
redemption of government securities in clearing 
house funds. 
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The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of May 
26, 1980. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-DTC-80-2. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16837/May 23, 1980 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION 


(File No. SR-NSCC-80-17) 


The National Securities Clearing Corporation filed on 
May 12, 1980, a proposed rule change requiring 
participants that submit “As Of,” “Withhold” and 
“Demand As Of” instructions for over-the-counter 
trades to identify the executing brokers for those 
transactions. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of May 
26, 1980. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NSCC-80-17. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16838/May 23, 1980 


In the Matter of 


WAGNER ELECTRIC CORPORATION 
File No. 81-621 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until June 
16, 1980 to request a hearing on an application by 
Wagner Electric Corporation (“Applicant”) pursuant 
to Section 12(h) of the Securities Exchange Act of 
1934, for an order exempting Applicant from the 
periodic reporting requirements of Sections 13 and 
15(d) of that Act. 


The Applicant's outstanding 6-7/8% Subordinated 
Debentures due 1977-1986 are unconditionally 
guaranteed by its parent corporation, McGraw- 
Edison Company, a reporting company. Applicant 
has no other publicly-held securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16839/May 23, 1980 


in the Matter of 


TISHMAN LIQUIDATING CORPORATION 
File No. 81-613 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until June 
16, 1980 to request a hearing on an application by 
Tishman Liquidating Corporation (the “Applicant”) 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended (the “1934 Act’), for an 
order exempting Applicant from the provisions of 
Sections 13 and 15(d) of the 1934 Act. 


As the result of a plan of liquidation adopted on 
November 7, 1977, Applicant's only remaining asset 
is a liability reserve fund and there is no trading 
market in its securities. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16840/May 23, 1980 


ACTION: Publication of Final Statement Concerning 
Commission Consumer Affairs Activities. 


SUMMARY: In Securities Exchange Act Release No. 
16399 (November 26, 1979) the Securities and 
Exchange Commission published a statement to 
inform the public about its consumer affairs 
activities, and to solicit public comment concerning 
the effectiveness of its consumer affairs efforts. The 
Commission is issuing this release to discuss the 
comments received and to set forth a revised 
statement clarifying certain points in the prior 
release. 


FOR FURTHER INFORMATION CONTACT: Ann C. 
Stansbury, Special Counsel, Office of Consumer 
Affairs, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20543, 
Telephone: 202-523-3952. 


SUPPLEMENTARY INFORMATION: In Securities 
Exchange Act Release No. 16399 (November 26, 
1979) the Securities and Exchange Commission 
published a statement concerning its consumer 
affairs activities in order to inform the public about 
such activities and to solicit public comment 
thereon. Executive Order No. 12160, entitled 
“Providing for Enhancement and Coordination of 
Federal Consumer Programs,” requires all executive 
departments and agencies to publish draft and final 
consumer programs. Although the Commission as 
an independent regulatory agency is not subject to 
the Executive Order, the Commission elected to 
respond to its objectives by issuing a description of 
its consumer affairs program, especially of its Office 
of Consumer Affairs (OCA), according to the five 
elements of the Executive Order—consumer 
perspective, consumer participation in agency 
decision-making, information, education, and 
complaint-handling. The Commission has received 
and reviewed public comments on the statement of 
its program and is publishing a summary of those 
comments as well as a revised statement clarifying 
certain points in its earlier statement. 


Summary of Comments 
The Commission received a total of seven comments 
on its consumer affairs program: one from an 


individual; five from public interest or consumer 
organizations; and one from members of the Federal 
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Regulation of Securities Committee, Section of 
Corporation, Banking, and Business Law of the 
American Bar Association (ABA members). 


Those comments that were addressed to the 
Commission’s program, rather than to all of the 
programs collectively, in general expressed 
satisfaction with the Commission’s program. The 
comment by ABA members expressed approval of 
the working relationship of OCA with other offices 
and of its authority to participate in the decision- 
making process without prior review by any 
intermediate program manager. On the other hand, 
the members expressed doubt that OCA is 
necessary to increase public participation in 
decision-making. The ABA members commended 
OCA educational materials for investors as well as 
OCA’s program to improve dispute resolution 
procedures for investor-broker disputes. They noted 
that OCA’s complaint handling system received an 
excellent rating from Technical Assistance 
Research Programs, Inc. (TARP) in 1978. The ABA 
members recommended that OCA keep in mind the 
distinctions between investors and consumers inthe 
ordinary sense,* that is, users of services and 
products, as well as between individual and 
professional investors such as institutions. They also 
recommended that OCA not be expanded because 
of budgetary considerations. 


One comment criticized the Commission for not 
affording more opportunities for speeches 
addressed to groups of individual investors. 


Other comments, not addressed specifically to the 


Commission’s program, focused on enhanced 
citizen participation in decision-making, 
independence of the consumer affairs office within 
each agency, and training of consumer affairs staff 
to analyze trends and to advocate solutions. 


Based on the analysis of comments received, the 
Commission has decided to issue a revised 
statement regarding its consumer affairs functions. 
The statement clarifies certain points in the previous 
release. 





*In the context of the Commission’s activities, the 
word “consumer” is used to refer to individual 
investors. 
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|. Consumer Affairs Perspective 


The Commission’s basic mandate under the federal 
securities laws is to protect investors. In order to 
fulfill this mandate it is important that the 
Commission have information about the needs and 
interests of investors, particularly individual 
investors who are relatively unsophisticated. In 
order to enhance its awareness of and 
responsiveness to such needs and interests, the 
Commission in May of 1976 established an Office of 
Consumer Affairs (“OCA”). OCA represents the 
viewpoint of individual investors as a class in matters 
before the Commission and develops its perspective 
primarily through analysis of complaints and 
inquiries received by the Commission. OCA reports 
administratively to the Executive Director and works 
closely with the Executive Director in formulating its 
views and recommendations. OCA may submit its 
recommendations directly to the Commission. The 
Commission’s OCA staff includes attorneys, 
consumer affairs specialists, and support staff. 


OCA is apprised of opportunities for participation in 
policy and program development through regular 
contact with the staff members of other offices and 
divisions. OCA routinely receives copies of items 
scheduled for Commission consideration, which are 
reviewed for the potential effect on individual 
investors of proposed Commission action. OCA may 
then formulate its position on such matters and 
make recommendations accordingly. 


OCA may participate at every level of agency 
decisionmaking. Such participation may be through 


informal discussion, exchange of memoranda, 
membership on agency task forces and working 
groups where appropriate, meetings with 
Commission members and their staffs, and 
memoranda to the Commission. Memoranda 
submitted to the Commission by OCA are 
considered together with those of other offices in 
decisionmaking. The staff of OCA is autorized to 
participate in Commission meetings in order to 
present recommendations and to articulate its views 
on matters before the Commission. 


OCA is responsible for overall coordination of the 
Commission’s complaint processing program. OCA 
uses material obtained primarily from analysis of 
complaints to carry out its role of advising the 
Commission and staff about the concerns and 
interests of investors. Other offices, including the 
regional offices of the Commission, have staff 
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members who respond to investor complaints and 
inquiries, and OCA frequently refers complaints to 
staff members who are most familiar with the 
subjects of complaints. OCA maintains close liaison 
with the Divisions to monitor those instances in 
which investor complaints suggest the need for 
further inquiry or regulatory action. 


OCA’s participation in programs is not limited to 
review of other staff proposals. When OCA was 
created in 1976, the Commission directed it to 
develop recommendations for improved dispute 
resolution procedures for investor-broker disputes. 
A group known as the Securities Industry 
Conference on Arbitration (Conference) was 
organized in 1977 for that purpose and includes 
three representatives of the public in addition to 
representatives of securities industry organizations. 
OCA is the staff liaison with the Conference 
members. The Conference developed a series of 
uniform arbitration rules for adoption by the 
securities industry organizations, upon Commission 
approval, and prepared informational materials for 
investors about arbitration. 


OCA reviews the arbitration procedures of the self- 
regulatory organizations, reports to the Commission 
any deficiencies and recommends any necessary 
action pursuant to the Commission’s oversight 
responsibilities. OCA also reviews the complaint- 
handling systems of self-regulatory organizations 
and broker-dealers, in coordination with other staff 
offices having oversight functions. 


Il. Consumer Participation 


Investors may participate in Commission 
decisionmaking through the regular public 
comment process. Comment may be solicited 
through advance notices of proposed rulemaking, 
proposed rules and announcements of applications, 
in accordance with the Administrative Procedures 
Act. In addition, public hearings occasionally are 
held at various locations throughout the country in 
order to obtain a broad range of viewpoints on 
subjects of Commission rulemaking. 


Participation in decisionmaking by individual 
investors also may take place indirectly through the 
Office of Consumer Affairs, which considers letters 
from the public to be valuable sources of information 
about investor interests and needs. Participation by 
OCA in staff discussions facilitates representation of 
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investor interests at earlier stages of decisionmaking 
than the public comment periods. 


In the releases announcing final actions on matters 
for which public comment has been sought, the 
Commission undertakes to respond to all comments 
received, including those from individual investors. 
In this connection, the Commission may ask OCA to 
prepare separate analyses of investor comments for 
Commission consideration, as appropriate. 


The Commission, through its OCA and Office of 
Public Affairs, strives to provide meaningful 
information to individual investors about 
opportunities for participation in agency 
decisionmaking for the purpose of soliciting the 
views of those persons who may be affected by the 
implementation of Commission proposals. In 
general, the Commission has an ongoing system for 
informing the press about Commission actions, 
including those matters on which comment is 
solicited. The Commission provides information to a 
broad range of publications, as well as the broadcast 
media, which may be more accessible to individual 
investors than the Federal Register. In addition, the 
Commission has a system for mailing proposals to 
interested persons to encourage submission of 
comments for inclusion in the public record. 


Organizations concerned with the interests of 
individual investors, who wish to receive regular 
information about matters published by the 
Commission for public comment, should contact 
OCA or the Office of Public Affairs. 


lll. Information Materials 


The Commission recognizes that individual 
investors must be informed about the functions and 
responsibilities of the Commission in order to 
respond to proposed agency actions. In addition, the 
Commission believes that investors should be better 
informed about the services offered by the 
Commission, particularly the complaint handling 
functions of OCA. 


The Commission has published several brochures 
and audiovisual materials to educate investors 
about aspects of the marketplace, the work of the 
Commission, and types of fraudulent schemes of 
which investors ought to be aware. 


The Commission plans to revise and upgrade its 
informational materials for the public to include 
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more practical advice and information. With respect 
to services offered by the Commission, the 
Commission plans to update its booklet The Work of 
the SEC to include additional information about its 
services, including public information and 
complaint handling. In addition, anew pamphlet will 
be published to serve as a general guide to persons 
who are investing for the first time, and to explainthe 
type and degree of assistance that the Commission 
can render to individuals. 


Pamphlets will be distributed by the Commission’s 
staff upon request and through the Federal 
Information Center in Pueblo, Colorado. 


The Commission also furnishes materials to the 
press from time to time for the purpose of educating 
investors. The Commission’s OCA and Office of 
Public Affairs recently began to distribute to 
newspapers a series of brief columns entitled 
“Information for Investors.” The columns are to 
include general information about topics of concern 
to investors, as well as about items for which the 
Commission is soliciting public comment. 


With respect to information about matters to be 
considered at public Commission meetings, the 
agendas for such Commission meetings are 
published in advance in the SEC News Digest as well 
as the Federal Register. The names and telephone 
numbers of persons to contact for further 
information are also provided. Persons who attend 
public meetings receive summaries of the agenda 
items to be considered at such meetings. The office 
responsible for each agenda item submits a clear, 
concise summary to the Office of the Secretary prior 
to the Commission meeting at which the item will be 
considered. The summaries are required to be easily 
comprehendible, listing the issues expected to be 
considered by the Commission during the course of 
the discussion. An announcement is made at the 
opening of each public meeting that the summaries 
are available at the entrance to the meeting room. 


Public hearings and forums are held on subjects of 
Commission rulemaking and other matters that are 
of general public interest. For example, two public 
forums were held in connection with development of 
plans for uniform investor-broker dispute resolution 
procedures, and the Commission held hearings 
throughout the country ‘on the subject of corporate 
governance. 


Volume 20, No. 3, June 10, 1980 





IV. Education and Training 


The Commission's OCA is responsible for educating 
other Commission staff members about the 
Executive Order and the Commission’s consumer 
program. For example, OCA will participate in any 
orientation programs for new personnel, for the 
purpose of explaining the purposes and role of OCA 
in the work of the Commission. In addition, 
information about the Executive Order and 
programs concerned with individual investors has 
been circulated to Commission members and senior 
Commission staff members by memorandum. 


Personnel who process complaints currently receive 
on-the-job training by responding to investor 
complaints of increasing degrees of difficulty. In 
addition, they are encouraged to participate in 
training programs on technical subjects both within 
and outside the Commission in order to provide 
more informative responses to investor inquiries 
and complaints. 


V. Complaint Handling 


The Commission views investor complaints as an 
important source of information about investor 
concerns and about possible violations of the federal 
securities laws. The Commission therefore seeks to 
heighten public awareness of the Commission’s 
complaint handling facilities in a number of ways. 
For example, the Commission has a number of 
educational brochures for public distribution. Each 
brochure contains a list of regional and branch 
offices of the Commission, including the addresses, 
telephone numbers and states covered by each 
regional office. The brochures also provide the 
address and telephone numbers of the 
Commission’s OCA and Office of Public Affairs. 


From time to time the Commission issues releases 
regarding securities industry practices that may be 
harmful to investors. At the end of each such release, 
we advise the public to contact OCA if they have any 
inquiries or complaints, giving the address of the 
office. See, for example, Securities Exchange Act 
Release No. 15194 (September 28, 1978) [43 FR 
46397] regarding certain practices of broker- 
dealers. 


In addition, writers of financial columns sometimes 
advise investors with inquiries and complaints to 
contact the Commission’s OCA. Any informational 
materials on topics of interest to individual investors 
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which are distributed to the press will include the 
address of the Commission’s OCA, to which 
complaints and inquiries may be addressed. 


OCA’s procedures for complaint processing are as 
follows: OCA requests that most complaints be in 
writing and be sent directly to OCA. OCA’s system for 
logging in complaints and inquiries in standard 
format, including te!ephone complaints, is 
computerized. Each complaint or inquiry is assigned 
its own unique number and certain information is 
extracted from each complaint or inquiry for 
retention in the computer. The information includes 
the name of the complainant, the name of the entity 
involved, the type of complaint and the dates of 
correspondence. 


Certain complaints received by OCA are forwarded 
to other offices, divisions or regional or branch 
offices of the Commission for investigation and 
analysis where appropriate. OCA has a system for 
tracking all complaints handled by the office and 
forwarded to other divisions and offices, including 
regional and branch offices, for responses. This 
system advises the receiving office of an expected 
due date (generally two to three weeks from the date 
of referral). Amonthly computer printout advises the 
receiving office of all outstanding complaints. 


OCA has a format for acknowledging complaints and 
inquiries which are forwarded to another office or 
division, including regional and branch offices, for 
responses. In most cases acknowledgements are 
sent within 5 days from the receipt of a complaint or 
inquiry. Acknowledgements are signed by a senior 
OCA staff member. OCA has a format for responding 
to complaints and inquiries which it handles. In 
general, it is OCA’s goal to handle such 
correspondence within three weeks from the date 
received. in those matters in which a report is 
requested from the entity involved, OCA requests an 
expected date of return from the entity and, if it is not 
obliged, OCA sends follow-up requests. Responses 
are signed by either the person handling the 
complaint or a senior OCA staff member. 


OCA receives monthly computer reports of statistics 
on complaints and inquiries, which are used for 
agency policymaking. Such reports reflect the 
number and types of complaints received against an 
entity. Other computer reports also are available to 
the staff. 


OCA reports to the Chairman and division directors 
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regarding the number and types of complaints 
received involving registered entities, and the 
pattern and policy implications of such complaints. 


OCA has an ongoing program for assessing its own 
procedures. OCA has conducted three surveys to 
determine if complainants were satisfied or not 
satisfied with the promptness and quality of 
handling of their complaints. We plan to continue 
these surveys in the future. OCA can also evaluate 
the promptness of agency responses from its 
computer system for complaint handling. Certain 
computer reports reflect the number of days 
between the date on which a letter is received and 
the date on which a matter is closed. In addition, the 
system has a code for “thank you” letters, which are 
letters from correspondents indicating that their 
complaint has been satisfactorily resolved by us on 
their behalf. 


The Commission’s complaint handling system was 
evaluated in 1975 and reevaluated in 1978 by 
Technical Assistance Research Programs, Inc. 
(TARP) contracted by the United States Office of 
Consumer Affairs. In 1978, the Commission 
received an excellent rating on all categories 
involved in this study. 


The Commission’s programs that provide technical 
assistance to consumers are as follows. In addition 
to handling complaints, the Commission’s OCA 
responds to inquiries about matters of concern to 
individual investors, including securities industry 
and corporate practices, the rules applicable 
thereto, and entities registered with the 
Commission. OCA, however, does not provide legal 
or investment advice. OCA may refer investors tothe 
Commission's Public Reference Section, which 
maintains the Commission’s public files, for more 
detailed information about registered entities. As 
noted above, OCA and the Office of Public Affairs 
cooperate in the preparation of educational 
materials for investors, another form of technical 
assistance to investors. 


Persons having questions about complaint-handling 
and investor participation in decision-making may 


contact OCA at 500 North Capitol Street, 
Washington, D.C. 20549, telephone 202-523-5516. 
Persons requesting informational materials may 
contact OCA or the Office of Public Affairs at the 
same address, telephone 202-272-2650. Addresses 
and telephone numbers of the Commission’s 
regional and branch offices are as follows: 
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Atlanta Regional Office Chicago Regional Office 


1375 Peachtree Street, N.E. Everett McKinley Dirksen Bldg. 
Suite 788 219 South Dearborn Street 
Atlanta, GA 30367 Rm. 1204 

404-881-4768 Chicago, IIlinois 60604 
312-353-7390 

Denver Regional Office 

410 17th Street, Suite 700 
Denver, CO 80202 
303-837-7390 


Boston Regional Office 
150 Causeway Street 
Boston, MA 02114 
617-223-2721 


Detroit Branch Office 
1044 Federal Bldg. 
Detroit, MI 48226 
313-226-6070 


New York Regional Office 
26 Federal Plaza Center 
New York, NY 10007 
212-264-1636 


Fort Worth Regional Office 
411 W. Seventh St. 

Fort Worth, TX 76102 
817-334-3821 


Philadelphia Branch Office 
William J. Green Jr., Federal Bidg. 
600 Arch Street, Room 2204 
Philadelphia, PA 19106 
215-597-2278 

Houston Branch Office San Francisco Branch Office 
Federal Office & Courts Bldg.450 Golden Gate Ave. 

515 Rusk Ave., Rm. 5615 Box 36042 

Houston, TX 77002 San Francisco, CA 94102 
713-226-4986 415-556-5264 


Los Angeles Regional Office Seattle Regional Office 
10960 Wilshire Blvd. 3040 Federal Bldg. 
Suite 1710 915 Second Ave. 

Los Angeles, CA 90024 Seattle, WA 94174 
213-473-4511 206-442-7990 


Miami Branch Office 
Dupont Plaza Center 
300 Biscayne Blvd. Way 
Suite 1114 

Miami, FL 33131 
305-350-5765 


Washington Regional Office 
Ballston Center Tower 3 
4015 Wilson Blvd. 
Arlington, VA 22203 
703-577-8201 


Public Reference Rooms are located in Chicago, 
Illinois; Los Angeles, California; New York, New York; 
and Washington, D.C. 


Oversight 


The Director of the Commission’s OCA reports to the 
Commission as described in Part |. The Director is 
compensated at the GS-14/15 level. The Director is 
responsible for coordination of all consumer affairs 
functions within the agency, including complaint 
handling and representation of consumer interests 
in development of agency programs. The Director 
interacts with other senior level staff members to see 
that the interests of individual investors are 
adequately considered in decisionmaking. 


Conclusion 
On November 26, 1979, in Securities Exchange Act 
Release No. 16399 the Commission published a 


statement regarding its consumer affairs program, 
and solicited public comment thereon. The 
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Commission has considered the comments 
received. The Commission is issuing a summary of 
those comments and a revised statement clarifying 
certain points in its previous release. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES AND EXCHANGE ACT OF 1934 
Release No. 16841/May 23, 1980 


NOTICE OF FILING OF AMENDMENT TO PROPOSED 
RULE CHANGE BY THE NATIONAL ASSOCIATION 
OF SECURITIES DEALERS, INC. File No. SR-NASD- 
80-1 


The National Association of Securities Dealers, Inc. 
(the “NASD”) submitted on May 20, 1980, an 
amendment to a proposed rule change under Rule 
19b-4 to amend Schedule C under Article |, Section 
2(d) of its By-Laws to create two new classes of 
limited representatives. Notice of this proposed rule 
change was given in Securities Exchange Act 
Release No. 16563 (February 11, 1980) and in the 
Federal Register, 45 FR 10469 (February 15, 1980). 
This amendment was filed to make certain technical 
revisions in the proposed rule change and to delete a 
provision that would’ have permitted “Limited 
Representatives—Investment Company and 
Variable Contracts Products” to effect occasional, 
unsolicited general securities transactions for the 
accounts of public customers. 


Publication of the submission is expected to be 
made in the Federal Register during the week of May 
26, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or to institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 14 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-80-1. 


Copies of the submission, all subsequent 
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amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16842/May 23, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-80-8 


The National Association of Securities Dealers, Inc. 
(the “Association”) submitted on May 21, 1980, a 
proposed rule change pursuant to Securities 
Exchange Act Rule 19b-4 to revise Schedule D under 
Section XVI of the Association’s By-Laws regarding 
qualification of securities for inclusion in NASDAQ. 
The proposed rule change would require that a 
security which has been terminated is required, 
prior to reinclusion, to comply with the requirements 
of a security which has never been authorized. The 
proposal would also clarify procedures to be 
followed by applicants in aggrievement 
proceedings. 


Publication of the submission is expected to be 
made in the Federal Register during the week of May 
26, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
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concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-80-8. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16843/May 27, 1980 


Admin. Proc. File No. 3-5922 
In the Matter of 


R. G. DICKINSON & CO. 
(File No. 8-7503) 

JOHN C. STELZER 

JOHN E. WAGGONER 
DONALD J. RENIER 

JOHN PHILIP BOESEL, JR. 
WILLIAM N. GOODWIN 
RAYMOND D. DUVE, JR. 


ORDER INSTITUTING PROCEEDINGS AND 
IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
proceedings pursuant to Section 15(b) and 19(h) of 
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the Securities Exchange Act of 1934 (Exchange Act) 
be instituted against R. G. Dickinson & Co. 
(Registrant), a registered broker-dealer located in 
Des Moines, lowa; John C. Stelzer (Stelzer) formerly 
associated with Registrant as a_ registered 
representative; John E. Waggoner (Waggoner), vice 
president and registered options principal of 
Registrant; Donald J. Renier (Renier), vice president, 
secretary, and director of Registrant, as well as 
manager of Registrant’s Des Moines, lowa branch 
office; Raymond D. Duve, Jr. (Duve), vice president, 
treasurer, and director of Registrant; John Philip 
Boesel, Jr. (Boesel), president and director of 
Registrant; and William N. Goodwin, director and 
chairman of the Board of Directors of Registrant. In 
anticipation of the institution of these proceedings, 
the Registrant and all of the above-named 
individuals have submitted offers of settlement 
which the Commission has determined to accept. 
Without admitting or denying the findings herein, the 
Respondents hereby consent to the findings and 
sanctions set forth below. 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Sections 15(b) and 19(h) of the 
Exchange Act be, and they hereby are, instituted. 


On the basis of this Order for Proceedings and the 
offers of settlement, it is found that: 


1. During the period from in or about September, 
1978 to in or about January, 1979, Stelzer and 
Registrant wilfully violated Section 17(a) of the 
Securities Act of 1933 (Securities Act), and Section 
10(b) of the Exchange Act and Rule 10b-5 
thereunder by making untrue statements of material 
facts and omitting to state material facts in 
connection with the offer and sale of exchange listed 
options. As part of the aforesaid conduct and 
activities, Registrant and Stelzer, among other 
things: 


a. guaranteed against loss by Stelzer from options 
transactions executed by Stelzer in certain customer 
accounts; 


b. executed transactions in various customer 
accounts without Stelzer having either prior 
authorization from the customer or discretionary 
authority over the account; 
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c. failed to follow customer directions to Stelzer to 
buy or sell certain options; and 


d. represented to certain customers, through 
Stelzer, that margin calls had been issued in error or 
had been met; and 


e. effected transactions in customers’ accounts 
whereby: 


(i) listed options were purchased or sold, or 
customers were induced to purchase and sell listed 
options notwithstanding that such transactions were 
not suited to the financial situation, investment 
sophistication and investment objectives of certain 
of these customers; and 


(ii) listed options were purchased or sold, or 
customers induced to purchase and sell listed 
options, in order to meet maintenance margin calls 
on existing option positions notwithstanding that 
such transactions were not suited to the financial 
situations, investment sophistication and 
investment objectives of certain of these customers. 


2. During the period from in or about September, 
1978 to in or about January, 1979, Registrant, 
Waggoner, Renier, Boesel, and Goodwin failed 
reasonably to supervise Stelzer with a view toward 
preventing the violations set forth in paragraph 1(e) 
above. 


3. During the period from in or about March, 1978 to 
in or about January, 1979, the Registrant wilfully 
violated, and Duve wilfully aided and abetted the 
violations of, Section 7(c) of the Exchange Act and 
Regulation T promulgated thereunder by the Board 
of Governors of the Federal Reserve System. 


4. During the period from in or about January 10 to 
January 26, 1979, the Registrant wilfully violated, 
and Duve wilfully aided and abetted the violations of, 
Sections 15(c)(3) and 17(a) of the Exchange Act and 
Rules 15c3-1 and 17a-11 thereunder in that the 
Registrant failed to maintain the required net capital 
and failed to give the required telegraphic notice and 
to file the required report. 


5. The Registrant wilfully violated, and Duve wilfully 
aided and abetted the violations of, Section 15(c)(3) 
of the Exchange Act and Rule 15c3-3 thereunder in 
that from January 10 to January 26, 1979, the 
Registrant failed to maintain the required deposits in 
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its Special Reserve Bank Account, failed to give the 
required telegraphic notice, and failed to maintain 
the physical possession or control of fully paid and 
excess margin securities for the benefit of its 
customers. 


6. The Registrant wilfully violated, and Duve wilfully 
aided and abetted the violations of, Section 17(a) of 
the Exchange Act and Rules 17a-3 and 17a-11 
thereunder in that from June 1978, to January 1979, 
the Registrant failed to accurately make and keep 
current certain of its books and records, failed to give 
the Commission telegraphic notice thereof, and 
failed to file a report of steps to correct its 
deficiencies. 


7. The Registrant wilfully violated, and Duve wilfully 
aided and abetted the violations of, Section 17(a) of 
the Exchange Act and Rule 17a-5 thereunder in that 
the Registrant filed a quarterly financial report for 
the quarter ending December 31, 1978, which was 
inaccurate and filed its annual audit report for the 
fiscal year ending September 29, 1978, late. 


8. During the period from in or about June 28, 1978 
to in or about September 29, 1978 and from in or 
about December 29, 1978 to in or about January 26, 
1979, the Registrant wilfully violated, and Duve 
wilfully aided and abetted the violations of, Section 
17(a) of the Exchange Act and Rule 17a-13 
thereunder in that the Registrant failed to record on 
its books and records all unresolved differences ina 
security count difference account within the 
required seven business days and failed to provide 
for an examination, court, verification and 
comparison of securities within the required period. 


9. The Registrant and Duve failed reasonably to 
supervise, with a view to preventing the violations set 
forth in paragraphs 3 through 8 above, persons who 
were subject to their supervision and who 
committed such violations. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offers of 
settlement. 

Accordingly, IT IS ORDERED that: 

1.R.G. Dickinson & Co. be, and hereby is, censured. 
2. The Des Moines, lowa branch office of R. G. 


Dickinson & Co. is suspended from all options 
trading, except customers’ unsolicited liquidating 
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transactions, for a period of sixty (60) days, effective 
the second Monday following the date of this Order.' 


3. R. G. Dickinson & Co. comply with its undertakings 
to: 


a. Write-off or offer to write-off $335,000 in debit 
balances due and owing from certain customers due 
to options trading in those accounts; 


b. Make restitution or offer to make restitution of 
$5,227.29 representing cash and/or the value of 
securities liquidated from certain customers’ 
accounts in connection with options trading in those 
accounts; 


c. Expand its current option training programs for 
the purpose of further increasing its employees’ 
knowledge of the Options Markets and stress their 
responsibilities with respect to the concepts and 
application of customer suitability and risk 
disclosure; 


d. Implement new and expanded procedures and 
documentation relating to the opening and 
monitoring of customer option accounts; 


e. Employ an independent person, who may be an 
attorney, to review new and existing compliance 
procedures and to review and monitor their 
implementation; 


f. Implement new and expanded procedures and 
documentation relating to the extension of credit, 
computation of net capital, and the possession and 
control of customer securities; and, 


g. File an affidavit with the Chicago Regional Office 
affirming compliance with each of the undertakings 
enumerated above and with the sanction set forth in 
paragraph 2 above as soon as reasonably possible 
after full compliance with such. 


4. Stelzer be, and hereby is, barred from association 
with any broker, dealer, investment adviser, or 
investment company or affiliate thereof. 


5. Waggoner be, and hereby is: 


a. Suspended for a period of thirty (30) days, 
effective the second Monday following the date of 
this Order, from being associated with any broker, 
dealer, investment adviser, or investment company 
or any affiliate thereof; 
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b. Suspended from serving in any supervisory 
Capacity in association with any broker, dealer, 
investment adviser or investment company or any 
affiliate thereof for a period of one (1) year effective 
the second Monday following the date of this Order; 
and, 


c. Required to be re-examined and re-certified as a 
Registered Options Principal by appropriate 
regulatory authorities prior to serving in any 
Registered Options Principal capacity in association 
with any broker, dealer, investment adviser, or 
investment company or affiliate thereof after 
completion of the suspension period in (b) above. 


6. Renier be, and hereby is: 


a. Suspended from serving in any supervisory 
Capacity in association with any broker, dealer, 
investment adviser or investment company or 
affiliate thereof for a period of sixty (60) days 
effective the second Monday following the date of 
this Order; and, 


b. Required to be examined and certified as a 
Branch Manager by appropriate regulatory 
authorities prior to serving in any branch manager 
Capacity in association with any broker, dealer, 
investment adviser, or investment company or 
affiliate thereof after completion of the suspension 
period in (a) above. 


7. Duve be, and hereby is: 


a. Suspended for a period of fifteen (15) days, 
effective the second Monday following the date of 
this Order, from being associated with any broker, 
dealer, investment adviser or investment company 
or affiliate thereof; and 


b. Suspended from serving in a Supervisory capacity 
over the operations of a broker, dealer, investment 
adviser or investment company or affiliate thereof 
for a period of one (1) year effective the second 
Monday following the date of this Order. 


8. Boesei be, and hereby is, suspended from serving 
in any supervisory capacity in association with any 
broker, dealer, investment adviser or investment 





‘Existing customers of salesmen hired by R. G. 
Dickinson & Co. during the suspension period may 
continue their option activities at R. G. Dickinson & 
Co. 
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company or affiliate thereof for a period of thirty (30) 
days effective the second Monday following the date 
of this Order. 


9. Goodwin be, and hereby is, suspended from 
serving in any supervisory capacity in association 
with any broker, dealer, investment adviser or 
investment company or affiliate thereof for a period 
of fifteen (15) days, effective beginning thirty (30) 
days after the second Monday following the date of 
this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16844/May 27, 1980 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-80-1) 
ORDER APPROVING PROPOSED RULE CHANGES 


On March 25, 1980, the Municipal Securities 
Rulemaking Board (the “MSRB”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the “Act”) and Rule 19b-4 thereunder, 
copies of proposed rule changes to modify the 
requirements of MSRB rule G-12, applicable to 
interdealer confirmations, and of MSRB rule G-15, 
concerning customer confirmations, with respect to 
information to be shown on confirmations of 
transactions in callable securities. The rules 
currently provide, among other things, that if the 
dollar price is calculated to premium call or par 
option, this information must be stated on the 
confirmation. The proposed rule changes would 
provide that, in the case of transactions in callable 
securities effected on the basis of yield, where the 
price is calculated to premium call or par option, 
confirmations must set forth the date of the 
premium call or par option and the price at whicha 
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security called on that date would be redeemed by 
the issuer. 


Notice of the proposed rule changes together with 
the terms of substance of the proposed rule changes 
was given by publication of a Commission Release 
(Securities Exchange Act Release No. 16712, March 
31, 1980) and by publication in the Federal Register 
(45 FR 23571 (1980)). No comments with respect to 
the proposed rule changes have been received by 
the Commission. 


The MSRB has requested a delayed effective date for 
the proposed rule changes to make the changes 
effective on the same date, September 24, 1980, as 
an amendment to MSRB rule G-15 recently 
approved by the Commission.* The MSRB believes a 
simultaneous effective date would permit municipal 
securities brokers and municipal securities dealers 
to make necessary changes in confirmation forms 
and to make any required computer programming 
changes at one time, reducing the costs associated 
with the proposed rule changes. 


The Commission finds that the proposed rule 
changes are consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to the MSRB, and in particular, the 
requirements of Section 15B, and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved, 
effective with respect to transactions occurring on or 
after September 24, 1980. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








*Notice of approval of the recent amendmenttorule 
G-15 (which requires, among other things, that 
customer confirmations indicate that call provisions 
may affect the yield shown, and that information 
concerning call provisions is available upon request) 
was published in Securities Exchange Act Release 
No. 16707 (March 28, 1980) (45 FR 23561 (1980)). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16845/May 27, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MIDWEST STOCK EXCHANGE, 
INCORPORATED 


File No. SR-MSE-80-10 


The Midwest Stock Exchange, Incorporated (“MSE”) 
submitted on May 19, 1980, a proposed rule change 
under Rule 19b-4 to amend Article XXXIV, Rule 17 of 
the MSE Rules governing registered market makers. 
lf approved, the proposed rule change would require 
registered market makers to guarantee execution on 
all 100 share agency orders in accordance with the 
procedures set forth in Article XX, Rule 34 of the MSE 
Rules relating tothe “BEST” System.'! In addition, the 
proposal would delete the prohibition on a registered 
market maker receiving exempt credit for 
transactions in his assigned securities effected in 
other markets, and, instead, would require 
registered market makers to effect on the MSE at 
least 50 percent of their total quarterly share volume 
which creates or increases positions in their market 
maker account. 


Publication of the submission is expected to be 
made in the Federal Register during the week of May 
26, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-MSE-80-10. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 





‘Under the BEST System, MSE specialists in dually 
traded securities must guarantee the execution of 
market orders for up to 399 shares at the best 
consolidated quote system bid, in the case of a sell 
order, or offer, in the case of a buy order. 
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Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16846/May 27, 1980 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, PA 19103 


(SR-PhIx- 79-13) 


NOTICE OF FILING OF AMENDMENT TO PROPOSED 
RULE CHANGE AND ORDER APPROVING 
PROPOSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (the “Act’), 15 U.S.C. 
78s(b)(1), notice is hereby given that on May 19, 
1980, the Philadelphia Stock Exchange Inc. (“Phix”) 
filed with the Commission copies of an amendment 
to a proposed rule change previously filed with the 
Commission.! The text of proposed Rule 1059, as 
amended, is set forth below. Italics indicate new 
language. 


Rule 1059. Cabinet trading shall be available for 
each series of options open for trading on the 
Exchange under the following terms and conditions: 





‘Notice of the original filing was published in 
Securities Exchange Act Release No. 34-16464 
(January 3, 1980) 45 FR 2131. No comments were 
received. 
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(i) Trading shall be conducted in accordance with 
other Exchange Rules except as otherwise provided 
herein or unless the context otherwise requires. 


(ii) The specialist registered in each class of option 
contracts shall supervise the operation of the 
cabinet for that class. 


(iii) Only closing limit orders at a price of $1 per 
option contract may be placed in the cabinet. 


(iv) All orders placed in the cabinet shall be assigned 
priority based upon the sequence in which such 
orders are received by the specialist. 


(v) All bids and offers must be submitted to the 
specialist in writing, and the specialist shall effect all 
cabinet transactions by matching such orders 
placed with him. 


(vi) Orders may be placed in the cabinet for 
customer and firm accounts and for the accounts of 
specialists and Registered Options Traders, but only 
in connection with closing transactions. 


(vii) Specialists and Registered Options Traders 
shall not be subject to the requirements of Rule 1014 
in respect of orders placed pursuant to this Rule. The 
provisions of Rule 1033(b) and (c), Rule 1034 and 
Rule 1038 shall not apply to orders placed in the 
cabinet. Cabinet transactions shall not be reported 
on the ticker. 


(vill) All cabinet transactions shall be reported to the 
Exchange following the close each business day. 


Interested persons are invited to submit written 
data, views and arguments concerning the 
submission within 21 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-PhIx-79-13. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission any any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552 will be available for 
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inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of an amendment 
thereof, in that the proposed rule change, as 
amended, reduces to writing, for the first time, the 
procedures for cabinet trading on the Phlix. In 
addition, the PhIx procedures are substantially 
identical to the procedures set forth in Rule 959 of 
the American Stock Exchange, Inc. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16847/May 28, 1980 


RULE 15c3-3—CUSTOMER PROTECTION— 
RESERVES AND CUSTODY OF SECURITIES 


ACTION: Final rule. 


SUMMARY: The Commission is amending 
paragraph (i) of Rule 15c3-3 (17 CFR 240.15c3-3) to 
eliminate the requirement that the Securities 
Investor Protection Corporation (“SIPC”) be notified 
of a broker’s or dealer's failure to make a required 
deposit to his Reserve Bank Account or Special 
Account. Since the time the requirement to notify 
SIPC was instituted, the Commission and the self- 
regulatory organizations have established more 
comprehensive surveillance and reporting 
procedures. Due to these changes, SIPC has stated it 
no longer requires such notification. The elimination 


SEC DOCKET/139 





of the necessity to notify SIPC is intended to reduce 
reporting burdens on brokers and dealers. 


EFFECTIVE DATE: Immediately upon publication in 
the Federal Register. 


FOR FURTHER INFORMATION CONTACT: JoAnn 
Zuercher, 202-272-2368. 


SUPPLEMENTARY INFORMATION: Paragraph (i) of 
Rule 15c3-3 presently provides that should a broker 
or dealer fail to make a deposit in his Reserve Bank 
Account or Special Account, as required by the Rule, 
he must immediately notify by telegram the 
Commission, SIPC and the regulatory authority 
which examines the broker or dealer as to financial 
responsibility and promptly thereafter confirm the 
notification in writing. 


When Rule 15c3-3 was being developed, SIPC was in 
its formative stage and was concentrating on 
developing procedures necessary to carry out its 
responsibilities under the Securities Investor 
Protection Act. However, because since that time the 
Commission and the self-regulatory organizations 
have established more comprehensive surveillance 
and reporting procedures, SIPC has informed the 
Commission that it no longer has the same urgency 
with respect to receipt of these notifications. Further, 
with a view to reducing reporting burdens on brokers 
and dealers, wherever advisable, SIPC has 
concluded that the need for telegraphic notification 
does not justify the burden of the reporting 
requirement. 


Accordingly, the Commission is hereby eliminating 
the requirement that SIPC be notified by telegram 
and sent confirmation in writing of the failure on the 
part of a broker or dealer to make a deposit as 
required by Rule 15c3-3 to his reserve bank account 
or special account. However, it should be noted that 
this amendment does not affect any other reporting 
provision in the Rule. Thus the Commission and the 
relevant self-regulatory organization must continue 
to be notified by telegram of any such failure and 
such notification must continue to be confirmed in 
writing. 


In view of the foregoing, the Commission finds that it 
is unnecessary to publish the above described 
action for notice and public comment. Under the 
Administrative Procedure Act, 5 U.S.C. Section 553, 
the amendment described in the Text of the 


140/SEC DOCKET 


Amendments will be effective upon publication in 
the Federal Register. 


STATUTORY BASIS AND COMPETITIVE 
CONSIDERATIONS 


The Securities and Exchange Commission, acting 
pursuant to the Securities Exchange Act of 1934, 
and particularly Sections 3 and 15(c)(3) thereof (15 
U.S.C. 78c and 780), hereby deletes a portion of 
paragraph (i) of Rule 15c3-3 (17 CFR 240.15c3-3(i)) 
as set forth below. 


The Commission finds that the amendment will not 
impose any burden on competition. 


TEXT OF AMENDMENTS 


Accordingly, 17 CFR Part 240 is amended by 
amending paragraph (i) of §240.15c3-3 to read as 
follows: 


§240.15c3-3 Customer protection—reserves and 
custody of securities. 


* eK OK 


(i) Notification in the event of failure to make a 
required deposit. 


lf a broker or dealer shall fail to make in his reserve 
bank account or special account a deposit, as 
required by this section, the broker or dealer shall by 
telegram immediately notify the Commission and 
the regulatory authority for the broker or dealer, 
which examines such broker or dealer as to financial 
responsibility and shall promptly thereafter confirm 
such notification in writing. 


**e KK * 
By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16848/May 28, 1980 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


(SR-PhIx-80-12) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act’), notice is hereby given that on May 21, 1980, 
the Philadelphia Stock Exchange, Inc. (‘‘PhIx”) filed 
with the Commission copies of a proposed rule 
change to implement the second phase of its puts 
expansion program.'! During the second phase, 
which is scheduled to commence on May 30, 1980, 
Phix intends to list and institute trading in up to 
nineteen new puts classes on underlying securities 
subject to call option trading on the Phikx. 


Implementation of phase two will extend puts 


trading to all underlying securities on which calls 
currently are traded on the Phix. 


Interested persons are invited to submit written 
data, views and arguments concerning the 
submission within 30 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-PhIx-80-12. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
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Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof. The 
Commission previously has stated that it perceives 
certain benefits with respect to the listing of both 
puts and calls onthe same underlying security. Phix 
has indicated that the first phase of its puts 
expansion program has proceeded without any 
apparent adverse effect on the exchange’s 
surveillance or operational capabilities or on 
member firm back office operations. In addition, 
Phix has represented that its surveillance and 
operational capabilities and the back office capacity 
of its member firms are adequate to handle any 
increased volume that may result from the 
implementation of the second phase of its puts 
expansion program. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘The first phase of the Phix’s puts expansion 
program, during which Phix added eleven new puts 
classes, was approved by the Commission on May 6, 
1980, in Securities Exchange Release No. 16788. 


2See Securities Exchange Act Release Nos. 16710 
(March 26, 1980), and 16788 (May 6, 1980). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16849/May 28, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock ($1 Par Value) of THE COLWELL 
COMPANY from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16850/May 28, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (warrants due 5-1-83) of PENN-DIXIE 
INDUSTRIES, INC. from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16851/May 28, 1980 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-80-15) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act”), notice is hereby given that on May 23, 1980, 
the American Stock Exchange, Inc. (“Amex”) filed 
with the Commission copies of a proposed rule 
change to implement the second phase of its puts 
expansion program.' During the second phase, 
Amex intends to list and institute trading in ten new 
puts classes on securities underlying its non- 
multiply traded call options classes, as well as in 
puts classes on any underlying security on which 
Amex calls are multiply traded, if another options 
exchange also intends to list such puts.” 


Interested persons are invited to submit written 
data, views and arguments concerning the 
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submission within 30 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-Amex-80-15. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Rererence Room, 1100 L Street, N.W., Washington, 
OS. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof. The 
Commission previously has stated that it perceives 
certain benefits with respect to the listing of both 
puts and calls on the same underlying security.? In 
addition, Amex has indicated that the first phase of 
its puts expansion program has proceeded without 
any apparent adverse effect on the exchange’s 
surveillance or operational capabilities or on 
member firm back office operations. Finally, Amex 
has represented that its surveillance and operational 
capabilities and the back office capacity of its 





'The first phase of Amex’s puts expansion program, 
during which Amex added ten new puts classes, was 
approved by the Commission on May 6, 1980, in 
Securities Exchange Release No. 16788. 


2Amex intends to implement the second phase in 
two stages, with trading commencing in the first five 
non-multiply traded puts classes on May 30, 1980, 
followed by the remaining five classes on June 6, 
1980. 


3See Securities Exchange Act Release Nos. 16710 
(March 26, 1980) and 16788 (May 6, 1980). 
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member firms are adequate to handle any increased 
volume that may result from the implementation of 
the second phase of its puts expansion program. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16852/May 29, 1980 


A notice has been issued giving interested persons 
until June 18, 1980 to comment on the Philadelphia 
Stock Exchange’s applications for unlisted trading 
privileges in the below listed issues: 


Imperial Oil Ltd. 

Class A Convertible Common (File No. 7-5545) 
Gulf Canada Ltd. 

Common Stock, No Par Value (File No. 7-5546) 
Chieftain Development Co., Ltd. 

Common Stock, $.50 Par Value (File No. 7- 

5547) 
Canadian Marconi Company 

Common Stock, $1 Par Value (File No. 7-5548) 
East Utah Mining Company 

Common Stock, $.10 Par Value (File No. 7-5549) 
Columbia Chase Corporation 

Common Stock, $.10 Par Value (File No. 7-5550) 
Kaneb Services, Inc. 

Common Stock, No Par Value (File No. 7-5551) 
AIC Photo, Incorporated 

Common Stock, $1 Par Value (File No. 7-5552) 
Anheuser Busch Companies Inc. 

Common Stock, $1 Par Value (File No. 7-5553) 
Francana Oil & Gas Ltd. 

Common Stock, No Par Value (File No. 7-5554) 
Penn Central Corporation 

Series A Preference Stock, $20 Par Value (File No. 

7-5555) 
Penn Central Corporation 

Series B Preference Stock, $20 Par Value (File No. 

7-5556) 

Common Stock, No Par Value (File No. 7-5557) 
Western Mortgage Investors 
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Shares of Beneficial Interest, $1 Par Value (File 
No. 7-5558) 

Yardney Electric Corporation 
Common Stock, $.25 Par Value (File No. 7-5559) 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16853/May 29, 1980 


A notice has been issued giving interested persons 
until June 18, 1980 to comment on the Midwest 
Stock Exchange’s application for unlisted trading 
privileges in the common stock of Northwest Energy 
Company (Utah), $1 Par Value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16854/May 29, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PHILADELPHIA STOCK EXCHANGE, INC. 


File No. SR-Phix-80-8 


The Philadelphia Stock Exchange, Inc. (“Phix”) 
submitted on May 13, 1980, a proposed rule change 
under Rule 19b-4 to adopt a set of rules that would 
conform its rules on arbitration! tothe Uniform Code 
of Arbitration (“Code”),? which was drafted by the 
Securities Industry Conference on Arbitration 
(“SICA”),? and which provides arbitration 
procedures for the settlement of disputes arising 
between customers and broker-dealers. 





'For the Phix’s current arbitration rules, see Phix By- 
Laws, Section 10.7. Phix Manual (CCH) para 1232, at 
pages 1072-1073. 


The Code was published on December 28, 1978, as 
the Second Report of the Securities Industry 
Conference on Arbitration to the Securities and 
Exchange Commission. 


3SICA was organized on April 5, 1977, pursuant to 
the Commission’s stated position that there was a 
need to implement a nationwide investor dispute 
resolution’ system. See Securities Exchange Act 
Release No. 12528 (June 9, 1976), 9 SEC Docket 
833 (June 23, 1976), 41 FR 23803 (June 11, 1976); 
Securities Exchange Act Release No. 13470 (April 
26, 1977), 12 SEC Docket 186 (May 10, 1977),42 FR 
23892 (May 11, 1977). 
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The proposal would amend the present Phlix 
arbitration rules and adopt the entire Code as Phlix 
Rule 950. The proposal incorporates simplified 
arbitration procedures regarding small claims not 
exceeding $2500.* 


The purpose of the proposal is to provide investors 
with a simple and inexpensive procedure for 
resolution of their controversies with broker-dealers 
who are members of the PhIx. The Code has been 
adopted by numerous other self-regulatory 
organizations thereby providing a uniform system of 
arbitration throughout the securities industry.° 





Footnote 3 continued 


The SICA members consist of: the American Stock 
Exchange Inc.; the Boston Stock Exchange, 
Incorporated; the Cincinnati Stock Exchange; the 
Midwest Stock Exchange, Incorporated; the 
Municipal Securities Rulemaking Board; the 
National Association of Securities Dealers, Inc.; the 
New York Stock Exchange, Inc.; the Pacific Stock 
Exchange Incorporated; the Philadelphia Stock 
Exchange, Inc., as well as the Securities Industry 
Association and three public representatives. 


“See proposed Phix Rule 950, Section 2. 


5The following self-regulatory organizations already 


have adopted the Code: the New York Stock 
Exchange, Inc. ((Securities Exchange Act Release 
No. 16290 (November 30, 1979), 18 SEC Docket 
1197 (December 18, 1979)); the Cincinnati Stock 
Exchange ((Release No. 16472 (January 22, 1980), 
45 FR 2722 (January 14, 1980)); the American Stock 
Exchange, Inc. ((Release No. 16502 (January 16, 
1980), 19 SEC Docket 326 (January 29, 1980), 45 FR 
5863 (January 24, 1980)); the Midwest Stock 
Exchange, Incorporated ((Release No. 16503 
(January 16, 1980), 19 SEC Docket 327 (January 29, 
1980), 45 FR 5860 (January 24, 1980)); the 
Municipal Securities Rulemaking Board ((Release 
No. 16570 (February 13, 1980), 19 SEC Docket 573 
(February 26, 1980), 45 FR 11291 (February 20, 
1980)); the Chicago Board Options Exchange, 
Incorporated ((Release No. 16606 (February 25, 
1980), 19 SEC Docket 759 (March 11, 1980), 45 FR 
15352 (March 10, 1980)); the Boston Stock 
Exchange, Incorporated ((Release No. 16671 
(March 17, 1980), 19 SEC Docket 922 (April 1, 
1980), 45 FR 19705 (March 26, 1980)); and the 
Pacific Stock Exchange, Incorporated ((Release No. 
16767), 19 SEC Docket 1297 (May 13, 1980), 45 FR 
29950 (May 6, 1980)). 
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Publication of the submission is expected to be 
made inthe Federal Register during the week of June 
2, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-Phix-80-8. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change which are filed 
with the Commission and any person, other than 
those which may be withheld from the public in 
accordance with the provisions of 5 U.S.C. §552, will 
be available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be 
available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16855/May 29, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PACIFIC STOCK EXCHANGE INCORP- 
ORATED 


File No. SR-PSE-80-7 
The Pacific Stock Exchange Incorporated (“PSE”) 
submitted on May 27, 1980, a proposed rule change 


under Rule 19b-4 to amend its Options Floor 
Procedure Advice B-5 to establish attendance 
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requirements for Market Makers and specify 
disciplinary procedures and specific sanctions that 
may be imposed for failure to satisfy the attendance 
requirements. The proposed amendment also would 
establish rules governing the granting of leaves of 
absence to Market Makers. 


Publication of the submission is expected to be 
made inthe Federal Register during the week of June 
2, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal‘Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PSE-80-7. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16856/May 29, 1980 


An order has been issued granting the application of 
the Pacific Stock Exchange, Inc. to strike the 
common stock ($1 Par Value) of THE COLWELL 
COMPANY from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16857/May 2S, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MIDWEST STOCK EXCHANGE, INC. 


(File No. SR-MSE-80-5) 


Midwest Stock Exchange, Inc. submitted on May 2, 
1980, a proposed rule change, pursuant to Rule 19b- 
4 under the Securities Exchange Act, extending the 
time period within which claims for reports must be 
made concerning the terms of trades executed on 
the Midwest Stock Exchange. 


Publication of the submission is expected to be 
made inthe Federal Register during the week of June 
2, 1980. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-MSE-80-5. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21586/May 22, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6212/May 22, 1980 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21587/May 22, 1980 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 


CENTRAL OHIO COAL COMPANY 
Cumberland, Ohio 


(70-6157) 
SUPPLEMENTAL ORDER CORRECTING ERROR 


The order of March 25, 1980 (HCAR No. 21491), 
issued in this proceeding is hereby corrected in the 
following respect. 


The second sentence of the second paragraph is 
corrected to read in full as follows: 


“Said authorization basically provided for the 
following: (1) the assignment of the Equipment to 
Girard Bank (the “Lessor”’), as trustee for C.I.T. 
Corporation (the “Owner Participant”); (2) the lease 
of the Equipment to COCO, the lease of the shovei to 
commence at an initial closing in August 1978 and 
the lease of the rest of the Equipment to commence 
at a final closing, which is to occur upon completion 
of the dragline (then estimated to take place in 
September 1979); and (3) the guarantee of COCO’s 
lease obligations by Ohio Power.” 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21588/May 22, 1980 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6450) 


NOTICE OF PROPOSAL TO ISSUE NOTES TO BANKS 
PURSUANT TO A REVOLVING CREDIT AGREEMENT 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (“Middle South”), a registered holding 
company, has filed an application-declaration and 
an amendment thereto with this Commission 
pursuant to the Public Utility Holding Company Act 
of 1935 (“Act”), designating Sections 6(a) and 7 of 
the Act and Rule 50(a)(2) promulgated thereunder 
as applicable to the proposed transaction. All 
interested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the proposed transaction. 


Middle South proposes to enter into a revolving 
credit agreement (“Credit Agreement”) providing for 
the issuance and sale by Middle South of up to 
$230,000,000 of its unsecured promissory notes to 
a group of commercial banks. 


Under the terms of the Credit Agreement, Middle 
South may effect borrowings and reborrowings until 
December 31, 1984 by issuing to the participating 
banks its unsecured promissory notes payable on 
December 31, 1984. The names of the participating 
banks and the maximum amounts of their 
respective original participations (collectively, the 
‘Commitments’) in the proposed borrowings by 
Middle South are as follows: 
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Maximum Principal Amount 
to be Borrowed 
$40,000,000 


Name of Bank 
Manufacturers Hanover Trust Company 
Continental Illinois National Bank 
and Trust Company of Chicago 
The First National Bank of Chicago 
Bank of America National Trust and 
Savings Association 
The First National Bank of Boston 
Irving Trust Company 
Morgan Guaranty Trust Company of New York 
The Northern Trust Company 
The Fidelity Bank 
Crocker National Bank 
Chemical Bank 


40,000,000 
40,000,000 


25,000,000 
17,000,000 
15,000,000 
13,000,000 
10,000,000; 
10,000,000 
10,000,000 
10,000,000 


$230,000,000 


Each borrowing and each payment by Middle South 
will be made pro rata among the participating banks 
according to their respective original Commitments. 
Subject to the right of Middle South at any time on 
three business days’ notice to terminate the 
Commitments or from time to time to reduce the 
Commitments then in effect: (1) the original 


Commitments will remain in effect until December 
31, 1982, at which time they will be ratably reduced 
to an aggregate principal amount of $172,500,000 
(or 75% of the original Commitments); and. (2) 


thereafter, these reduced Commitments will remain 
in effect until December 31, 1983, at which time 
they will be further ratably reduced to an aggregate 
principal amount of $115,000,000 (or 50% of the 
original Commitments) for the remaining term of the 
Credit Agreement. 


Any such reduction of the Commitments will be 
accompanied by prepayment of the Notes and 
accrued interest thereon to the extent that the 
aggregate principal amount thereof then 
outstanding exceeds the Commitments of the 
participating banks as so reduced. 


The Notes issued will bear interest from the date 
thereof on their unpaid principal amount at a rate 
per annum which (a) to and including December 30, 
1980, shall be a percentage equal to the sum of 1/2 
of 1% and the product of 105% multiplied by the 
Base Rate (as defined below), (b) thereafter, to and 
including December 30, 1982, shall bea percentage 
equal to the sum of 3/4 of 1% and the product of 
105% multiplied by the Base Rate, and (c) 
thereafter, shall be a percentage equal to the sum of 
3/4 of 1% and the product of 107% multiplied by the 
Base Rate. As used herein, the Base Rate means, at 
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any time of determination thereof, the greater of (i) 
the prime commercial loan rate of Manufacturers 
Hanover Trust Company (the ‘MHTC Rate’) then in 
effect or (ii) the sum of 1/2 of 1% per annum andthe 
latest three-week moving average of secondary 
market morning offering rates for three-month 
certificates of deposit of major United States money 
market banks (“C/D Rate”). 


Interest on the notes will be payable quarterly onthe 
last business day of each September, December, 
March and June, commencing September 30, 1980, 
or upon payment of the unpaid principal amount 
thereof. 


Middie South will agree to pay to each participating 
bank a commitment fee for the period from June 27, 
1980 to and including December 31, 1984 (or any 
earlier date of termination of the Commitments) 
computed at the rate of 1/2 of 1% per annum onthe 
average daily unused portion of the Commitments in 
effect during the period for which payment is made. 
Such commitment fee will be payable to each 
participating bank quarterly on the last business day 
of each September, December, March and June, 
commencing September 30, 1980, and on the date 
upon which Middle South shall terminate the 
Commitments. Based upon the MHTC Rate (19.5%) 
and the C/D Rate (17.25%) in effect as of April 25, 
1980, the effective interest cost to Middle South of 
the proposed borrowings as of that date would be 
20.975% per annum. Middle South presently 
intends to repay the Notes out of the proceeds of the 
sale of additional shares of its common stock. The 
notes will be prepayable at any time on two business 
days’ notice in whole or in part without premium. 


The initial borrowing under the Credit Agreement 
will be used for the payment of short-term notes 
issued by Middle South to various commercial banks 
under an existing credit agreement dated as of June 
29, 1979, as amended. As of February 29, 1980, 
$145,900,000 aggregate principal amount of notes 
were outstanding under the existing credit 
agreement, and it is estimated that at the time the 
initial borrowing is made under the Credit 
Agreement the aggregate principal amount of such 
notes payable will amount to approximately 
$150,000,000. The proceeds of the borrowings 
under the existing credit agreement were or will have 
been, utilized by Middle South to purchase, at 
various times, the common stocks of certain of its 
subsidiary companies. Subsequent borrowings 
under the Credit Agreement will be used by Middle 
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South to purchase additional common stock of its 
subsidiaries. 


A statement of the fees, commissions and expenses 
to be incurred by Middle South in connection with 
the proposed transaction will be filed by 
amendment. It is stated that no state or federal 
regulatory authority, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 16, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicant-declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as amended or as it may be 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
there or take such other action as it may deem 
appropriate. PersonS who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporation 
Finance, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21589/May 23, 1980 


In the Matter of 


148/SEC DOCKET 


GENERAL PUBLIC UTILITIES CORPORATION 
GPU SERVICE CORPORATION 

100 Interpace Parkway 

Parsippany, New Jersey 07054 


(70-6151) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
LONG-TERM, SECURED NOTE 


NOTICE IS HEREBY GIVEN that General Public 
Utilities Corporation (‘GPU”), a registered holding 
company, and its service company subsidiary, GPU 
Service Corporation (“Service Company”), have filed 
with this Commission a post-effective amendment to 
its declaration in this proceeding pursuant to 
Sections 6(a), 7, and 12(b) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rule 45 
thereunder regarding the following proposed 
transactions. All interested persons are referred to 
tre amended declaration, which is summarized 
below, for a complete statement of the proposed 
transactions. 


By orders dated May 18, 1978 (HCAR No. 20550) 
and July 31, 1978 (HCAR No. 20652), this 
Commission authorized (a) Service Company to 
issue its unsecured promissory notes maturing on 
December 31, 1979, evidencing borrowings of up to 
$13,000,000 from Hartford Nationai Bank and Trust 
Company (“Hartford”) and Citibank, N.A., and (b) 
GPU to guarantee the payment of principal and 
interest on such borrowings. Such promissory notes 
were to bear interest at 105% of the banks’ prime 
rate for commercial borrowings in effect from time to 
time. The proceeds from such borrowings were to be 
used to finance the construction and _ partial 
equipping of a 125,000 sq. ft. headquarters office 
building to be constructed by Service Company ona 
25 acre site in Parsippany, New Jersey, or to 
reimburse Service Company’s treasury for funds 
previously expended therefrom for such purposes. 
By order dated June 5, 1979 (HCAR No. 21082), the 
Commission authorized Service Company further to 
secure such borrowings by granting Hartford a first 
mortgage on the 25 acre site and office building. 


Thereafter, and pending the making by GPU and 
Service Company of more permanent financing 
arrangements for the building, by order dated 
December 31, 1979 (HCAR No. 21372), the 
Commission (a) extended the time during which 
Service Company could issue, and GPU could 
guarantee, notes evidencing borrowings from 
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Hartford and Citibank, as well as the maturity date of 
such notes, to December 31, 1980, and (b) 
permitted such notes to bear interest at 108% of the 
prime rate, in effect from time to time. 


GPU and Service Company have conducted 
discussions with Teachers Insurance and Annuity 
Association of America (‘‘TIAA”’), regarding 
permanent mortgage financing for Service 
Company’s headquarters office building and the 
related real estate. As a result of these discussions, 
GPU and Service Company now propose that Service 
Company issue and sell to TIAA Service Company's 
first mortgage note due 2005 in the principal 
amount of up to $15,500,000 (“Note”). The Note 
would bear interest at 13.25% per annum and would 
be secured by a first mortgage lien on the 
headquarters office building, land, and 
improvements. In addition, GPU proposes 
unconditionally to guarantee Service Company’s 
payment of principal and interest on the Note. 


The Note will provide for level monthly payments of 
principal and interest designed to retire the Note at 
maturity. In addition, the Note would be redeemable 
beginning in 1987 at specified redemption prices; 
provided that prior to 10 years following the date of 
issuance, the Note could not be redeemed by 


Service Company from certain indebtedness or 
preferred stock, including indebtedness or 
preferred stock obtained at an interest cost or 
dividend rate of less than 13.25% per annum. 


Service Company will apply $13,000,000 of the 
proceeds of the sale of the Note to repay all its 
outstanding indebtedness to Hartford and the 
balance for general working capital purposes or to 
repay outstanding indebtedness to GPU. No further 
short-term notes will be issued pursuant to the 
authorization in this proceeding. 


The fees and expenses to be incurred in connection 
with the proposed transactions are to be filed by 
amendment. It is stated that no state or federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 19, 1980, request in 
writing that a hearing be held in respect of such 
matter, stating the nature of this interest, the 
reasons for such request, and the issues of fact of 
law raised by said post-effective amendment to the 
declaration which he desires to controvert; or he may 
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request that he be notified should the Commission 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
declaration, as now amended or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21590/May 23, 1980 


In the Matter of 


COLONIAL GAS ENERGY SYSTEM 
73 East Merrimack Street 
Lowell, Massachusetts 01853 


LOWELL GAS COMPANY 
95 East Merrimack Street 
Lowell, Massachusetts 01853 


CAPE CODE GAS COMPANY 

P.O. Box 1360 

Hyannis, Massachusetts 02601 

(70-6466) 

NOTICE OF REDUCTION OF NUMBER OF 


OUTSTANDING SHARES OF COMMON STOCK AND 
TERMINATION OF DIVIDEND WAIVER; ISSUANCE 
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AND SALE OF HOLDING COMPANY COMMON 
STOCK AND REQUEST FOR EXCEPTION FROM 
COMPETITIVE BIDDING; ISSUANCE AND SALE OF 
SUBSIDIARY COMMON STOCK TO PARENT 


NOTICE IS HEREBY GIVEN that Colonial Gas Energy 
System (“Colonial”), a holding company, Lowell Gas 
Company (“Lowell”), and Cape Cod Gas Company 
(“Cape Cod”), public utility subsidiaries of Colonial, 
have filed a declaration designating Sections 6 and 7 
of the Public Utility Holding Company Act of 1935 
(“Act”), and Rule 50(a)(5) promulgated thereunder 
as applicable to the proposed transactions. All 
interested persons are referred to the declaration for 
a complete statement of the proposed transactions. 


The declaration deals with a proposed offer to 
holders of approximately 58-1/2% of the 
outstanding common stock of Colonial, which are 
subject to a dividend restriction (“Restricted Stock”) 
of release from that restriction in consideration of 
substitution of 4.5 shares of unrestricted stock for 
each 7 shares of Restricted Stock. Such an offer 
must be authorized by a vote of at least two-thirds of 
the holders of the presently unrestricted common 
shares as well as by a majority of the holders of all 
outstanding shares of common stock. The 
shareholders’ authorization would terminate one 
year from the date of shareholder approval. Colonial 
is seeking authorization from this Commission to 
solicit approval of the proposed offer or such other 
offer as may be appropriate from the holders of the 
unrestricted common shares and to make such offer 
to the holders of the restricted shares. 


In 1975, Colonial had its initial public offering of 
495,000 shares of common stock at $12 per share. 
Prior to that time, all of Colonial’s outstanding 
709,000 shares of common stock were closely held. 
In connection with the public issuance of common 
stock, the six existing shareholders agreed to a 
restriction through the year 1980 on dividends paid 
upon their shares. The dividend restriction was 
extended through calendar year 1988 in connection 
with a public offering in 1978 of 370,000 shares of 
$1.80 Cumulative Convertible Preferred Stock of 
Colonial. Colonial has 1,204,000 shares of common 
stock outstanding which is presently held by 
approximately 1600 shareholders. 


The dividend restriction, relates to the $.87 a share, 
in each fiscal year, of common dividends between 
$.45 ashare and $1.32 ashare. The Restricted Stock 
shares on a parity with the other common stock in 
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the first $.45 of common dividends and in dividends 
above the $1.32 level. The other common stock 
receives all common dividends in a fiscal year 
exceeding $.45 until it has received $1.32 a share. 
The effect of the restriction has been to give the 
unrestricted common shares a preference of about 
$600,000 a year which permitted payment of $1.32 
per share each year to the unrestricted common 
shares. 


There are several limitations on the restrictions. The 
restricted shareholders reserved the right to sell up 
to 10% of the restricted shares free of the restriction. 
Only 5,100 of the shares have been so sold, leaving 
703,900 restricted shares, of which 65,800 may be 
sold. 


The restriction is relaxed in any fiscal year in which 
annual earnings available for common stock exceed 
the following amounts and $1.32 in dividends has 
been paid the other shares: 


Authorized additional 
Earnings dividend 
$2,250,000-$2,499,000 
$2,500,000-$2,750,000 


over $2,750,000 
The restriction expires December 31, 1988. 


Upon consummation of the proposed exchange or 
an exchange on such other terms as are considered 
appropriate, Colonial will seek to raise 
approximately $7,000,000 by a public offering of 
additional common stock. The net proceeds from 
such sale would be invested in new common stock of 
Lowell and Cape Cod. Authorization of such 
transactions is also sought. The terms of such 
transactions will be supplied by amendment. With 
respect to the issuance and sale of Colonial’s 
common stock, Colonial requests exception from 
the competitive bidding requirements of Rule 50(b) 
pursuant to paragraph (a)(5). 


The fees and expenses to be incurred in connection 
with this proposal will be filed by amendment. No 
state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
exchange. The Massachusetts Department of Public 
Utilities has jurisdiction over the issuance and sale 
of common stock to Colonial by Lowell and Cape 
Cod. No other state or federal commission, other 
than this Commission, has jurisdiction over the 
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issuance and sale of common stock by the utility 
subsidiaries. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 18, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants, at the above-stated addresses, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof, may order a hearing thereon 
or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. Colonial shall enclose a 
copy of this notice with the notice of its annual 
meeting to be mailed to shareholders. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21591/May 23, 1980 


In the Matter of 
NEW ENGLAND POWER COMPANY 
25 Research Drive 


Westborough, Massachusetts 01581 


(70-6460) 
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NOTICE OF PROPOSED CHARTER AMENDMENT TO 
EXTEND SHORT-TERM DEBT AUTHORIZATION 
AND TO INCREASE AUTHORIZED PREFERRED 
STOCK; ORDER AUTHORIZING SOLICITATION OF 
PROXIES IN CONNECTION THEREWITH 


NOTICE IS HEREBY GIVEN that New England Power 
Company (“NEP”), a subsidiary of New England 
Electric System (“NEES”), a registered holding 
company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a), 7(e), and 12(e) of the Act and Rules 62 and 65 
promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


The terms of the Cumulative Preferred Stock as set 
forth in the Articles of Organization and By-Laws 
provide that, except as voted by the holders of such 
stock, the short-term unsecured indebtedness of 
NEP shall not exceed 10% of the sum of the principal 
amount of all bonds and other secured indebtedness 
and the capital, premium and surplus of NEP (the 
“capitalization’), and that all unsecured 
indebtedness of NEP shall not exceed 20% of such 
sum. By votes in 1970, 1973, 1975 and 1976 
pursuant to Commission approval (HCAR Nos. 
16653, 17853, 19095 and 19595), preferred 
stockholders authorized the issue by NEP of short- 
term unsecured indebtedness in excess of the 10% 
limitation, provided that all unsecured indebtedness 
would not exceed 20% of the capitalization of NEP 
and that such short-term indebtedness would be 
issued within limited periods after said votes. The 
current authority expires July 1, 1980. 


in the instant filing, NEP proposes to submit two 
Board of Director’s proposals to its stockholders at a 
special meeting in lieu of the annual meeting to be 
held June 25, 1980. The first proposal is to obtain 
authority from stockholders for the continued issue 
by NEP of short-term unsecured indebtedness in 
excess of the 10% limitation provided (i) such 
indebtedness shall be issued not later than July 31, 
1985, (ii) such indebtedness shall have a maturity 
not later than July 31, 1986, and (iii) the 20% 
limitation on all unsecured indebtedness of NEP 
shall remain in effect. This proposal requires the 
favorable vote, at a meeting called for that purpose, 
of a majority of the Cumulative Preferred 
stockholders. On April 30, 1980, NEP had 
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$27,800,000 of short-term debt outstanding. NEP 
estimates that short-term debt requirements during 
1980 will reach a maximum of about $141,000,000, 
which amount may be reduced by permanent 
financing. 


The second proposal seeks to amend the Articles of 
Organization and By-Laws to increase from 
$150,000,000 to $250,000,000 the aggregate 
outstanding par value of cumulative preferred stock 
that may be issued without a vote of two-thirds of the 
total number of shares of said stock then 
outstanding. This amendment will require the 
affirmative vote of at least two-thirds of the 
Cumulative Preferred Stock, the 6% Cumulative 
Preferred Stock and Common Stock, each voting as 
one class. 


NEP proposes to solicit proxies from _ its 
shareholders, through the use of proposed soliciting 
material, to obtain the required approval for the 
proposed amendments. Proceeds from the issuance 
of short-term debt and preferred stock will be used 
for planned construction projects, cash sinking fund 
requirements and payment of maturing bonds. 
NEP’s 1980-1984 construction program is expected 
to cost approximately $1,018,000,000, including 
allowance for funds used during construction. 
Included in the construction program are 
$948,000,000 for generation facilities, $66,000,000 
for transmission lines and substations and 
$4,000,000 for other facilities. In addition, NEP will 
have $132,000,000 of maturing bonds and 
$6,250,000 of cash sinking fund requirements 
between now and July 1985. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$12,525, including $5,000 in printing fees and 
$4,000 of services to be performed at cost by New 
England Power Service Company, an affiliate of NEP. 
It is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 17, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
served personally or by mail upon the declarant at 
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the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the declaration, as filed or as it 
may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


It appearing to the Commission that the declaration, 
insofar as it proposes the solicitation of proxies from 
NEP’s stockholders, should be permitted to become 
effective forthwith pursuant to Rule 62: 


IT IS ORDERED that the declaration, regarding the 
proposed solicitation of proxies of NEP’s 
stockholders be, and it hereby is, permitted to 
become effective forthwith pursuant to Rule 62 and 
subject to the terms and conditions prescribed in 
Rule 24 under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21592/May 27, 1980 


In the Matter of 

AMERICAN ELECTRIC POWER COMPANY 

2 Broadway 

New York, New York 10004 

(70-6126) 

NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK TO TRUSTEE FOR EMPLOYEES 
SAVINGS PLAN 


NOTICE IS HEREBY GIVEN that American Electric 
Power Company, Inc. (“AEP”), a registered holding 
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company, has filed with this Commission a post- 
effective amendment to its application-declaration 
previously filed and amended in this matter 
pursuant to the Public Utility Holding Company Act 
of 1935 (“Act”), designating Sections 6(a) and 7 of 
the Act and Rule 50(a)(5) promulgated thereunder 
as applicable to the proposed transaction. 


By orders dated April 25, 1978 and April 27, 1979 
(HCAR Nos. 20516 and 21022), AEP was authorized 
to issue and sell, from time to time through June 30, 
1980, up to 1,000,000 shares of authorized 
unissued common stock, par value $6.50, to 
Bankers Trust Company, the Trustee for the AEP 
Employees Savings Plan (“Savings Plan”). Through 
May 2, 1980, a total of 647,200 of such shares had 
been sold to the Trustee for a total price of 
$12,529,231, leaving a balance of 352,800 shares. 


The Savings Plan is a defined contribution, 
individual account plan, under which a participant’s 
benefits are based solely upon the amount 
contributed to his account and any income and 
gains or losses which may be allocated to it. The 
Savings Plan meets the requirements of the 
Employer Retirement Income Security Act of 1974 
(“ERISA”) and qualifies under Section 401(a) of the 
Internal Revenue Code. Any employee who has 
attained age 20 and been employed one year with 
one or more of AEP’s subsidiaries (“Employers”) is 
eligible to participate, except employees covered by 
the National Bituminous Coal Wage Agreement and 
employees who are covered by collective bargaining 
agreements if their Employer and their union have 
not agreed that their collective bargaining unit is to 
be covered by the Savings Plan. A participant may 
contribute to the Savings Plan, through regular 
payroll deductions, from 1% to 10% of his regular 
compensation, may change the rate of his 
contribution not more than twice in a 12-month 
period and may suspend his contribution for a 
minimum of three months. Each Employer 
contributes to the Savings Plan each month on 
behalf of each employee participant an amount 
equal to 50% of such participant’s contribution up to 
6% of his regular compensation (subject to 
applicable maximum contributions under ERISA) in 
each calendar year. 


The monthly contributions made by participants and 
Employers are remitted to the Trustee, and credited 
to the individual accounts of participants. Each 
participant’s contribution is invested by the Trustee, 
as directed by the participant, iri one, or in equal 
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portions in any twoor all, of the following three funds: 
(a) the AEP Stock Fund, which consists entirely of 
shares of AEP common stock; (b) the Equity Fund, 
which consists of an index fund of common stocks 
selected by the Trustee (and may include shares of 
AEP common stock); or (c) the Fixed Income Fund, 
the contributions to which are invested by the 
Trustee pursuant to a contract with the Equitable 
Life Assurance Society of the United States 
(‘Equitable’) under which contract Equitable 
guarantees repayment of principal amounts 
invested with it and interest at an effective annual 
rate of 7.85% through December 31, 1987. 
Employer contributions on behalf of participants are 
invested entirely inthe AEP Stock Fund. Participants’ 
contributions are fully vested at all times. Employer 
contributions become vested at the earlier of (a) the 
end of the third year following the year for which the 
contributions were made, or (b) the participant’s 
retirement, permanent and total disability, death or 
termination of employment after age 60 in certain 
cases. 


Participants, while employed, may elect to receive a 
distribution of all or a portion of the value of the 


‘vested contributions credited to their accounts by 


either (i) during November of each _ year, 
commencing with November 1981, electing to 
receive a distribution of the value of all contributions 
to his account for the third calendar year preceding 
the year in which the election is made, such 
distribution to be made in cash and shares of AEP 
common stock or entirely in cash, and such election 
not resulting in any forfeiture or other penalty; or (ii) 
electing to withdraw, once in any twelve-month 
period, the value of all or part of the contributions 
credited to his account that have vested, such 
distribution to be made entirely in cash, and such 
election resulting in a full or partial suspension of the 
participant's right to contribute to the Savings Plan 
for periods up to nine months. Upon the retirement 
(or other termination of employment) or death of a 
participant, the entire vested amount in his account 
is distributed to him or his designated beneficiaries, 
in cash and shares of stock, or entirely in cash if the 
distributee so elects. 


The administrative expenses of the Savings Plan are 
paid by the Employers. Direct charges and expenses 
arising from the purchase or sale of securities for the 
funds are paid by the Trustee from the funds 
involved. The price to the Trustee of such shares on 
any date of sale will be the average of the high and 
low sale prices of AEP’s common stock on the New 
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York Stock Exchange on such date (determined after 
the close of trading for the day), but in no event less 
than the par value thereof.) 


By post-effective amendment, AEP requests that it 
be authorized to issue and sell to the Trustee for the 
Savings Plan, through June 30, 1981, up to an 
additional 500,000 shares of its authorized unissued 
common stock, $6.50 par value, plus the unsold 
balance of the shares previously authorized but not 
heretofore issued and sold. 


AEP requests an exemption from the competitive 
bidding requirements of Rule 50 under the Act for 
such issuance and sale pursuant to Rule 50(a)(5). 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$3,250. It is stated that no state or federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 19, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration, as amended by said post- 
effective amendment, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant 
at the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended by said post-effective amendment or as it 
may be further amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21593/May 28, 1980 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 

COLUMBIA GAS SYSTEM SERVICE CORPORATION 
COLUMBIA LNG CORPORATION 

COLUMBIA GAS DEVELOPMENT CORPORATION 
Wilmington, Delaware 


COLUMBIA GAS TRANSMISSION CORPORATION 
Charleston, West Virginia 


COLUMBIA GAS OF OHIO, INC. 
COLUMBIA GAS OF WEST VIRGINIA, INC. 
COLUMBIA GAS OF KENTUCKY, INC. 
COLUMBIA GAS OF VIRGINIA, INC. 
COLUMBIA GAS OF PENNSYLVANIA, INC. 
COLUMBIA GAS OF NEW YORK, INC. 
COLUMBIA GAS OF MARYLAND, INC. 
Columbus, Ohio 


COLUMBIA HYDROCARBON CORPORATION 
THE INLAND GAS COMPANY, INC. 

COLUMBIA COAL GASIFICATION CORPORATION 
Ashland, Kentucky 


COLUMBIA GULF TRANSMISSION COMPANY 
Houston, Texas 


(70-6435) 


ORDER AUTHORIZING INTRASYSTEM FINANCING 
AND RESERVING JURISDICTION 


The Columbia Gas System, Inc. (“Columbia”), a 
registered holding company, and its subsidiary 
companies named above have filed an application- 
declaration and an amendment thereto with this 
Commission pursuant to Sections 6(b), 9(a), 10, and 
12(b) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 45 promulgated thereunder 
regarding the following proposed transactions. 


It is proposed that certain subsidiaries of Columbia 
listed below issue and sell to Columbia prior to April 
1, 1981, common stock and installment promissory 
notes up to the amounts indicated: 
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Installment 
and/or Term 
Notes 

Par Aggregate Aggregate 
Value Amount Amount 


$ $ $ $ 


Equity 
No. of 
Shares Total 
Columbia of 
Kentucky _ - 
Columbia of 
Ohio _ - 
Columbia of 
Maryland 
Columbia of 
New York = _ 
Columbia of 
Pennsylvania 184,000 
Columbia of 
Virginia _ _ 
Columbia of 
West Virginia - _ 
Columbia Gulf _ - 
Development 
U.S. _ a 
Hydrocarbon 26,000 650,000 
Inland _ = _ 
Coal Gasifica- 
tion 552,000 13,800,000 
Service _ — - 
Total 20,350,000 


3,100,000 3,100,000 


37,100,000 37,100,000 


52,000 1,300,000 700,000 2,000,000 


1,300,000 1,300,000 


4,600,000 10,500,000 15,100,000 


2,000,000 2,000,000 


7,900,000 
45,000,000 


7,900,000 
45,000,000 


13,500,000 
3,450,000 
700,000 


13,500,000 
4,100,000 
700,000 


12,100,000 25,900,000 
4,200,000 4,200,000 
141,550,000 161,900,000 


The installment notes will be unsecured and dated 
the date of their issue. The principal amounts will be 
due in twenty (20) equal annual installments on 
March 31st of each of the years 1982 and 2001, 
inclusive. Interest on all installment notes will 
accrue from the date of issuance and is to be paid 
semi-annually on the unpaid principal thereof until 
fully paid. The interest rate will be the actual cost of 
money to Columbia with respect to its last sale of 
debentures prior to the issuance of said notes, 
decreased by an amount necessary in order that the 
interest rate be a multiple of 1/10th of 1%. Columbia 
sold $100,000,000 principal amount of debentures 
on October 17, 1979 (File No. 70-6343) at a cost of 
money of 11.947%, and may sell additional long- 
term securities during the financing period. The 
installment notes to be issued initially will, therefore, 
bear an interest rate of 11.9% and installment notes 
to be issued subsequent to Columbia’s future 
financings will carry an interest rate related to the 
last sale of debentures prior to the issuance of said 
notes. However, should Columbia issue any notes 
under its Revolving Credit and Term Loan 
Agreement dated as of April 1, 1980, among 
Columbia and certain banks named therein, then 
notes issued by the subsidiaries subsequent to such 
financing may be Floating Rate Term Notes due 
March 31, 1987. Interest on the Floating Rate Term 
Notes will be at a floating rate equal to the effective 
cost of money to Columbia under the Term 
Agreement. 
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It is stated that the proceeds from the issuance and 
sale of the common stock and installment notes, 
together with funds generated from internal sources, 
will be used to finance these subsidiaries’ capital 
expenditure programs and other corporate needs. 
Columbia Transmission and Columbia LNG plan to 
finance the entire amount of their capital 
expenditure programs and other corporate needs 
with funds generated from internal sources. The 
projected aggregate of net capital expenditures for 
all of the subsidiaries is estimated at $418,352,000. 


It is also proposed that Columbia advance on open 
account to certain subsidiaries, and have 
outstanding from time to time, up to an aggregate 
amount of $454,700,000 to finance the purchase by 
such subsidiaries of underground storage gas 
inventories and miscellaneous other inventories and 
to use for short-term seasonal purposes. 
Substantially, all of such advances are expected to 
be taken down by December 31, 1980; however, a 
portion may be taken down during the period 
January 1, 1981, through May 31, 1981. All such 
advances are to be repaid on or before May 31,1981. 
The open account advances will initially bear 
interest at the rate in effect from time to time at the 
agent bank for Columbia’s short-term loan line of 
credit. Interest charges to these subsidiaries 
subsequently will be adjusted, after the storage 
financing period, to the effective cost of money 
Columbia achieves on its short-term borrowing for 
this purpose. 


The proposed advances will be limited to the amount 
of each subsidiary’s estimated short-term financing 
requirements as shown below: 


Columbia of Kentucky 
Columbia of Ohio 
Columbia of Maryland 
Columbia of New York 
Columbia of Pennsylvania 
Columbia of Virginia 
Columbia of West Virginia 
Columbia Transmission 145,000,000 
Columbia Gulf 45,000,000 
Chatooenent U.S. oc clk he ees cece 5,100,000 
Columbia LNG 70,000,000 
Hydrocarbon 


$15,400,000 
94,200,000 


31,400,000 


33,700,000 
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It has been requested that the companies be 
authorized to file certificates under Rule 24 with 
respect to the proposed transactions on a quarterly 
basis. 


The requisite authorization for certain of the pro- 
posed transactions has not been obtained from the 
various state public-utility regulatory commissions 
for Columbia of Kentucky, Columbia of Ohio, 
Columbia of New York, Columbia of Pennsylvania, 
Columbia of Virginia, and Columbia of West Virginia. 
Accordingly, jurisdiction will be reserved over the 
transactions as to which the record is not yet com- 
plete; such transactions are as follows: 


Installment 

and/or Term 
Notes Short- 
Aggregate Term 
Amount Advances 


Equity 
Par Aggregate 
Value Amount 


No. of 


Company Shares 


$ $ $ 


Columbia of 
Ohio 
Columbia of 
Kentucky 
Columbia of 
West Virginia * 
Columbia of 
Virginia 
Columbia of 
Pennsylvania 
Columbia of 
New York _ —_ 
Total 4,600,000 


37,100,000 — 


3,100,000 — 


2,000,000 2,900,000 


25 4,600,000 10,500,000 — 


1,300,000 — 
54,000,000 2,900,000 


*Further state commission authorization will be required if floating Rate 
Term Notes are to be issued by Columbia of West Virginia 


Due notice of the filing of said application-declara- 
tion has been given in the manner prescribed by 
Rule 23 promulgated under the Act (HCAR No. 
21541), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found, with respect to 
the above-described transactions as to which the 
record is complete, that the applicable provisions of 
the Act and rules promulgated thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that the 
amended application-declaration in respect of said 
transactions be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and the rules thereunder, that 
the application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
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effective forthwith with respect to the proposed 
transactions as to which the record has been 
completed, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification 
thereunder is extended as requested so as to allow 
filing on a quarterly basis. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over the proposed transactions 
as to which the record is not yet complete. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21594/May 28, 1980 


In the Matter of 


COLUMBUS AND SOUTHERN OHIO 
ELECTRIC COMPANY 
Columbus, Ohio 


(70-6451) 


ORDER AUTHORIZING SHORT-TERM BORROWING 
LEVEL 


Columbus and Southern Ohio Electric Company 
(“CSOE”), an electric utility subsidiary of American 
Electric Power Company, Inc. (“AEP”), a registered 
holding company, has filed with this Commission an 
application and amendments thereto pursuant to 
Section 6(b) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 50(a)(2) promulgated 
thereunder concerning the following proposed 
transactions. 


By Supplemental Memorandum and Order dated 
February 13, 1980 (HCAR No. 21433), AEP was 
authorized to acquire the common stock of CSOE, 
and by Supplemental Order dated March 28, 1980 
(HCAR No. 21498), AEP was authorized to solicit 
CSOE stockholders under the tender offer related to 
such acquisition. 


On May 9, 1980, having received tenders of a 
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sufficient amount of CSOE common shares, AEP 
declared its tender offer effective. As a subsidiary of 
AEP, CSOE has requested a short-term borrowing 
authorization through July 1, 1981, in an aggregate 
principal amount not to exceed $210,000,000. As of 
March 31, 1980, CSOE had $74,578,000 aggregate 
principal amount of short-term debt outstanding. 
Such borrowings would be evidenced by notes, to be 
issued and sold from time to time under 
arrangements further described below, with no such 
note having a maturity later than March 31, 1982. 


Concerning its credit arrangements, CSOE states 
that it has (1) lines of credit totaling $113,066,000 
with 38 banks; (2) a loan agreement (“Loan 
Agreement”) with certain banks for up to 
$80,000,000 of loans for use in retiring certain of its 
preferred shares; (3) a credit agreement (“Credit 
Agreement”) with Prulease, Inc. (“Prulease”), for up 
to $30,000,000 of fuel inventory financing; and (4) 
arrangements for borrowing up to $23,000,000 from 
funds managed by certain banks’ trust departments. 


With respect to CSOE’s lines of credit, the borrowings 
will be from banks of two classes. Each note to be 
issued to a Class | and Class || bank will mature not 
more than 270 days after the date of issuance or 
renewal thereof, and will be prepayable at any time 


without premium or penalty. CSOE’s credit 
arrangements with the Class | banks generally 
require it to maintain compensating balances equal 
to a percentage of the line of credit made available 
by the banks plus a percentage of any amount 
actually borrowed (not in excess of 10% of the line of 
credit and 10% of the amount borrowed). CSOE’s 
credit arrangements with the Class Il banks 
generally require it to maintain compensating 
balances equal to a percentage of one-half of the line 
of credit made available by the banks plus a 
percentage of any amount actually borrowed (not in 
excess of 10% of one-half of the line of credit and 
10% of the amount borrowed) and to pay a fee (equal 
to a percentage (not in excess of 9%) of the bank’s 
prime rate or 10% of the prior quarter’s average 
Treasury Bill rate times one-half the amount of the 
line) for the availability of the remaining half of the 
line of credit. It is stated that the combination of the 
compensating balances and the fees is generally 
equivalent to compensating balances not in excess 
of 10% of the line of credit made available. 
Borrowings from both Class | and Class I| banks will 
bear interest at an annual rate not greater than the 
bank’s prime rate in effect from time to time. The 
effective interest cost of borrowings from either 
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Class | or Class Il banks would not exceed 125% of 
the bank’s prime rate, or not more than 18.125% on 
the basis of a prime rate of 14.5%. 


With respect to the Loan Agreement for borrowings 
of up to $80,000,000, it is stated that such 
borrowings may only be used to purchase for 
retirement certain of CSOE’s cumulative preferred 
shares, par value $25 and $100, in connection witha 
transaction separate from but related to AEP’s 
acquisition of CSOE’s common shares. The details 
concerning the retirement of the preferred shares 
are set forth in the Supplemental Memorandum and 
Order dated February 13, 1980 (HCAR No. 21433). 
The Loan Agreement provides for the issuance of 
short-term notes to the lending banks, each such 
note (1) being payable six months from the date of 
issuance, with provisions for issuing new short-term 
notes in payment of the maturing short-term notes 
on dates six, twelve and eighteen months after the 
initial drawdown; (2) bearing interest at an annual 
rate of 102% of the alternate base rate (the higher of 
(a) the prime rate in effect from time to time of 
Citibank, N.A., on 90 day loans to substantial 
commercial borrowers, or (b) 1/2 of one percent 
above the latest three-week moving average of 
secondary market morning offering rates in the 
United States for three-month certificates of deposit 
of major United States money market banks, as 
determined weekly by Citibank, N.A., on the basis of 
certain reports, such average adjusted to the nearest 
1/4 of one percent, or, if there is no nearest 1/4 of 
one percent, then to the next higher 1/4 of one 
percent); (3) being prepayable in whole or in part 
(not less than $5,000,000) at any time. 


The Loan Agreement also contains a provision for 
the repayment of the short-term notes on the second 
anniversary of the drawdown by the issuance to the 
banks of CSOE’s term notes, payable in four 
substantially equal semiannual installments of 
principal and bearing interest at an annual rate of 
104% of the alternate base rate. CSOE is not now 
seeking authorization to issue such term notes, 
which will be the subject of a future filing should 
CSOE desire to issue them. Under the Loan 
Agreement CSOE is required to use the net proceeds 
of any sale of preferred shares to prepay the short- 
term notes or the term notes, as the case may be. 
Any amounts prepaid, whether optionally or 
mandatorily, may not be reborrowed. CSOE is 
required to pay a commitment fee at the rate of 1/2 
of one percent per annum on the _ banks’ 
commitment under the Loan Agreement, 
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commencing December 1, 1979, until the 
drawdown or September 30, 1980, whichever is 
earlier. The effective interest cost of borrowings 
under the Loan Agreement, assuming a prime rate of 
14.5% would be 14.79% for the short-term notes and 
15.08% for the term notes. 


With respect to the Credit Agreement borrowings, 
CSOE’s arrangements with Prulease provide for 
loans of up to $30,000,000. Each loan is to be an 
amount equal to or less than CSOE’s estimated 
average inventory value of coal and oil for the month 
in which the loan is made, is to be evidenced by a 
note, and is to be secured by a security interest in 
CSOE’s supply of coal and fuel oil at its generating 
stations. Each note matures at the end of the month 
for which the loan is made, except for the note which 
will be issued the first day of the month in which 
CSOE becomes a subsidiary of AEP, which note will 
mature on September 30, 1980, the date of 
termination of the Credit Agreement. Each note wiil 
bear interest at an annual rate equal to 1.125% plus 
.1% (subject to adjustment) as an indemnity for state 
and local income taxes plus the rate borne by (or 
quoted on) commercial paper issued by Prulease. 
No compensating balances are required. The Credit 
Agreement may be renewed annually for one year at 
a time, by Prulease, with CSOE’s consent, by 
Prulease’s giving notice to CSOE on or before July 1 
of each year. The effective interest cost of 
borrowings under the Credit Agreement, based on 
the 17% interest rate for commercial paper issued 
by Prulease on April 15, 1980, would be 18.225% 
through September 30, 1980. 


With respect to CSOE’s arrangements for borrowing 
up to $23,000,000 from funds managed by certain 
banks’ trust departments, it is stated that such 
borrowings will be evidenced by notes which will (1) 
mature 180 days from date of issuance, (2) be 
payable on demand in whole or in part by the holder, 
and be prepayable in whole or in part by CSOE, and 
(3) bear interest, payable monthly, at the discount 
rate then in effect with respect to short-term notes of 
Sears Roebuck Acceptance Corporation (which rate 
was 14.75% on April 5, 1980). 


The proceeds from the short-term borrowings 
(exclusive of the proceeds from borrowings under 
the $80,000,000 Loan Agreement, which will be 
used exclusively to purchase and retire CSOE 
preferred stock, and exclusive of borrowings under 
the Credit Agreement, which will be used to 
purchase fuel), will be added to CSOE’s general 
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funds and used to pay for construction expenditures 
(estimated at $125,000,000 for 1980) and for other 
corporate purposes. 


CSOE claims exemption from the competitive 
bidding requirements of Rule 50 for its issuance of 
short-term notes pursuant to Rule 50(a)(2). 


Of the $210,000,000 short-term borrowing 
authorization requested, CSOE has demonstrated a 
need for borrowings of $200,000,000. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$168,400, including commitment fees of $165,000 
and legal fees of $1,400. No state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21548), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted in part: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that 
CSOE be, and it hereby is, granted effective forthwith 
a short-term borrowing authorization of up to 
$200,000,000 through July 1, 1981, subject to the 
terms and conditions prescribed in Rule 24 
promulgated under the Act, except that certificates 
thereunder shall be filed quarterly. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved to grant further relief in whole or 
in part upon a showing of further need. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21595/May 29, 1980 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 


(70-6362) 


SUPPLEMENTAL ORDER AUTHORIZING CHANGES 
IN LINES OF CREDIT WITH BANKS 


Indiana & Michigan Electric Company (“I&M”), an 
electric utility subsidiary company of American 
Electric Power Company, Inc. (“AEP”), a registered 
holding company, has filed with this Commission a 
post-effective amendment to an application 
previously filed with this Commission pursuant to 
Section 6(b) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rules 50(a)(2) and 50(a)(5) 
promulgated thereunder concerning the following 
proposed transaction. 


By prior order in this proceeding (HCAR No. 21366, 
December 28, 1979), |&M was authorized to issue 
and sell notes to banks and commercial paper to a 
_ dealer in an aggregate amount not to exceed 
$150,000,000, such notes and commercial paper 
maturing no later than June 30, 1981. By 
supplemental order in this proceeding (HCAR No. 
21444, February 21, 1980), |&M was authorized to 
(1) add the Marine Midland Bank, New York, N.Y. as 
one of the banks which is extending to |&M a line of 
credit; (2) increase the line of credit at Mellon Bank, 
N.A., Pittsburgh, P.A. from $9,000,000 to 
$20,000,000 and (3) change its credit 
arrangements to total $329,655,000 with 43 banks. 
The previously ordered limit of $150,000,000 on 
outstanding notes was not changed. By further prior 
order in this proceeding (HCAR No. 21537, April 24, 
1980), |1&M was authorized to (1) increase its credit 
arrangements with 43 banks to total $344,655,000; 
(2) increase the line of credit at Irving Trust 
Company from $10,000,000 to $25,000,000 and; 
(3) incur short-term indebtedness in an aggregate 
amount not to exceed $200,000,000. 


By post-effective amendment I|&M proposes to 
amend its application by: (1) increasing its credit 
arrangements with 47 banks to total $404,655,000; 
(2) adding the following banks which will extend to 
1&M a line of credit in the following amounts: 


Volume 20, No. 3, June 10, 1980 


Name 

BancOhio, Columbus, Ohio 

Bank One, Columbus, Ohio 

Huntington National Bank, Columbus, Ohio 
National Bank of Detroit, Detroit, Michigan 


Amount 
$20,000,000 
$15,000,000 
$15,000,0Q0 
$10,000,000 


The previously ordered limit of $200,000,000 on 
outstanding notes will not be changed. 


The fees and expenses to be incurred in connection 
with the proposed transaction will not exceed $100. 
It is stated that no state commission and no federai 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application, as 
amended by said post-effective amendment, be 
granted: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended by said post-effective 
amendment, be, and it hereby is, granted forthwith, 
subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21596/May 29, 1980 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 


KENTUCKY POWER COMPANY 
Ashland, Kentucky 
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KINGSPORT POWER COMPANY 
Roanoke, Virginia 


MICHIGAN POWER COMPANY 
Three Rivers, Michigan 


OHIO POWER COMPANY 
Canton, Ohio 


WHEELING ELECTRIC COMPANY 
Wheeling, West Virginia 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


(70-6361) 


SUPPLEMENTAL ORDER AUTHORIZING CHANGES 
IN LINES OF CREDIT WITH BANKS 


American Electric Power Company, Inc. (“AEP”), a 
registered holding company, and Appalachian 
Power Company (“Appalachian”), Indiana & 
Michigan Electric Company (“Il&M”), Kentucky 
Power Company (‘“KPCO”), Kingsport Power 
Company (“Kingsport”), Michigan Power Company 
(“Michigan”), Ohio Power Company (“Ohio Power”) 
and Wheeling Electric Company (“Wheeling 
Electric”), AEP’s subsidiary public utility companies, 
have filed with this Commission a post-effective 
amendment to an application-declaration 
previously filed with this Commission pursuant to 
Sections 6(b) and 12 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 50(a)(2) and 
50(a)(5) promulgated thereunder concerning the 
following proposed transaction. 


By prior order in this proceeding (HCAR No. 21352, 
December 21, 1979), AEP was authorized to issue 
and sell, from time to time, prior to January 1, 1981, 
short-term notes and commercial paper, to banks, 
and to a dealer in commercial paper respectively, in 
an amount of up to $165,000,000, such notes 
maturing no later than June 30, 1981. AEP was also 
authorized to make cash capital contributions prior 
to January 1, 1981 to certain of its subsidiaries. By 
supplemental order in this proceeding (HCAR No. 
21442, February 20, 1980), AEP was authorized to 
issue and sell such short-term notes to 11 banks with 
lines of credit in an aggregate amount of 
$229,000,000, subject to the previously ordered 
limit on outstanding notes. By further supplemental 
order in this proceeding (HCAR No. 21488, March 
25, 1980), AEP was authorized to make cash capital 
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contributions to Michigan from time to time prior to 


January 1, 1981 in an aggregate amount of 
$10,000,000. 


By post-effective amendment AEP proposes to issue 
and sell short-term notes to 14 banks with lines of 
credit in an aggregate amount of $274,000,000, 
subject to the previously ordered limit on 
outstanding notes. The banks and the line of credit 
which AEP has established at each such bank is as 
follows: 


Name Amount 
Chemical Bank, New York, N.Y...........-..006- $50,000,000 
The Chase Manhattan Bank (National Association), 

INOW VOR. tcc craks ote cote yc SS ada oaieies 50,000,000 
Manufacturers Hanover Trust Company 

NCW VOR ieee prc sckcus tr one ectes tree swear 25,000,000 
Marine Midland Bank, New York, N.Y.............. 10,000,000 
Morgan Guaranty Trust Company of New York, 

INGW YORK PE Nes cS rik Gay cece sls Cece ot neon eee 18,000,000 
Bankers Trust Company, New York, N.Y. ........... 9,000,000 
The Bank of New York, New York, N.Y. ............. 6,000,000 
The Cleveland Trust Company, Cleveland, Ohio ..... 7,000,000 
BancOhio, Columbus, Ohio 20,000,000 
Bank One, Columbus, Ohio 15,000,000 
National Bank of Detroit, Detroit, Michigan 10,000,000 
First Pennsylvania Bank and Trust Company, 

PUBGEID Na, teas sc See ee oe ec kcnee che caesanes 9,000,000 
Mellon Bank, N.A., Pittsburgh, Pa 20,000,000 
Credit Lyonnais, New York, N.Y...............00e0- 25,000,000 


$274,000,000 


In all other respects the previous order of this 
Commission remains unchanged. 


The fees and expenses to be incurred in connection 
with the proposed transaction will not exceed $100. 
No state commission and no federal commission, 
other than this Commission, has jurisdiction overthe 
proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended by said post-effective 
amendment, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder that said 
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application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21597/May 29, 1980 


in the Matter of 


KENTUCKY POWER COMPANY 
Ashland, Kentucky 


(70-6224) 


SUPPLEMENTAL ORDER AUTHORIZING CHANGES 
IN LINES OF CREDIT WITH BANKS 


Kentucky Power Company (“Kentucky”), an electric 
utility subsidiary company of American Electric 
Power Company, Inc., aregistered holding company, 
has filed with this Commission a post-effective 
amendment to its application previously filed in this 
matter pursuant to Section 6(b) of the Public Utility 
Holding Company Act of 1935 (“Act”) concerning 
the following matter. 


By orders dated December 26, 1978 and December 
5, 1979 (HCAR Nos. 20843 and 21325), Kentucky 
was authorized to issue and sell short-term notes 
through December 31, 1980, in an aggregate 
amount not to exceed $35,000,000 outstanding at 
any one time, such indebtedness to mature not later 
than March 31, 1981. By supplemental order in this 
proceeding (HCAR No. 21438, February 15, 1980), 
Kentucky was authorized to increase by one the 
number of banks from which short-term borrowings 
were made. Additionally, it was authorized to 
increase the total amount available under all lines of 
credit from $265,900,000 to $286,900,000. The 
previously ordered limit of $35,000,000 on 
outstanding notes was not changed. 


By post-effective amendment Kentucky proposes to 
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amend its application by: (1) increasing its credit 
arrangements with 20 banks to total $346,900,000 
and; (2) adding the following banks which will extend 
to it lines of credit in the following amounts: 


Name 

BancOhio, Columbus, Ohio 

Bank One, Columbus, Ohio 

Huntington National Bank, Columbus, Ohio 
National Bank of Detroit, Detroit, Michigan 


Amount 
$20,000,000 
15,000,000 
15,000,000 
10,000,000 


The previously ordered limit of $35,000,000 on 
outstanding notes will not be changed. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$100. It is stated that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application, as 
amended by said post-effective amendment, be 
granted: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended by said post-effective 
amendment, be, and it hereby is, granted, effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21598/May 29, 1980 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-6402) 


ORDER AUTHORIZING ACQUISITION OF 
FRANCHISE AND ELECTRIC SYSTEM BY 
OPERATING AGREEMENT WITH OPTION TO 
PURCHASE 


Louisiana Power & Light Company (“LP&L”), an 
electric utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed an 
application-declaration with this Commission 
pursuant to the Public Utility Holding Company Act 
of 1935 (“Act”), designating Sections 6(a), 7, 9(a) 
and 10 of the Act as applicable to the proposed 
transaction. 


LP&L has entered into an agreement, subject to 
approval of the Commission, to serve at retail the 
consumers now served by the electric system of the 
Town of Jonesboro, Louisiana (“Town”) and to 
operate, for its own account, the electric system of 
the Town. 


Service will be rendered under a franchise 
concurrently granted by the Town, at the rates 
charged by LP&L in the state of Louisiana, as 
authorized from time to time by the Louisiana Public 
Service Commission. It is stated that LP&L’s rates 
are substantially lower than those of the Town, and 
that as an immediate effect, the substitution of 
LP&L’s rate schedules will reduce the charges to 
consumers by more than half in most rate 
categories. 


LP&L is engaged inthe generation, transmission and 
distribution of electricity in 46 of the 64 parishes of 
the state of Louisiana, including the Parish of 
Jackson in which the Town is located. It is connected 
with the Town’s electric system by a 115 kv 
transmission line. For the past two years, the Town 
has relied on baseload energy purchased from the 
City of Lafayette, under a contract expiring on June 
12, 1980, supplemented by energy purchased from 
LP&L under its surplus energy rate schedule. The 
Lafayette energy is delivered overtransmission lines 
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of Gulf States Utilities Company, a non affiliated 
utility, from Lafayette to the lines of LP&L, and over 
LP&L transmission lines to the Jonesboro system. 
The Town also owns nine small gas fueled 
generators which were originally the primary source 
of its supply. Escalating costs of natural gas has 
made these generators uneconomic except for 
limited peaking use. 


The Town has a population of about 5,500, but also 
serves adjoining areas outside its corporate limits. It 
has slightly under 3,000 electric customers, about 
two-thirds of whom are in the Town. About 83% of its 
customers are residential, the others are 
commercial or governmental. It has financed its 
utility system, including water and sewer services 
that are excluded from the acquisition, with revenue 
bonds. 


The undepreciated cost of the electric facilities to 
the Town at June 30, 1979 was $6,472,791, and that 
of the excluded water and sewer utility $1,983,788. 
The Town does not account for depreciation, but the 
contract equates the depreciated original cost ofthe 
electric facilities only, to the entire $4,363,000 of 
revenue bonds outstanding at that date, and 
subsequent depreciation of the electric facilities to 
the scheduled retirements of revenue bonds. 


Under the operating agreement LP&L will operate 
the electric system for its own account from the 
transfer date. It will pay the sinking fund, covering 
principal and interest on the revenue bonds. The 
sinking fund payments average about $344,000 a 
year from 1980 to 1997, but are sharply reduced in 
the next five years, and end in 2002. They will total, 
including interest, about $6.7 million. 


Provision is made for possible refunding or 
prepayment of the revenue bonds, but require 
maturity of all obligations by September 1, 2002. 
Upon retirement of the revenue bonds, including 
any refunding bonds, the electric system will 
become the property of LP&L. During the term ofthe 
operating agreement, title to the present system will 
remain in the Town, which will continue to be the 
obligor on the revenue bonds. However, LP&L is 
assuming the obligations and appropriate provisions 
are made for contingencies, such as defaults, or 
premature termination of the agreements. 


LP&L is obligated to maintain the distribution 


system, but is granted discretion as to the extent the 
generating facilities will be maintained or used. In 
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addition to the sinking fund payments, it will pay the 
Town 2% of revenues from residential and 
commercial customers in the Town. The agreement 
fixes a minimum of $95,000 per annum for the total 
of the 2% payment and the Town’s property taxes on 
LP&L. This summary omits a number of 
contingencies and adjustment which may be found 
in the agreements on file. 


The record indicates that the increasing cost of gas 
fired generation in the early 1970's led the Town to 
seek other sources of energy. This necessitated the 
construction of a new transmission line with LP&L to 
receive outside energy. The interconnection 
agreement with LP&L, dated June 5, 1978, permits 
the Town to purchase power from LP&L under 
LP&L’s wholesale rate schedules, all of which are 
based on LP&L’s incremental fuel costs. The Town 
has concluded that its energy costs and other 
expenses preclude it from rendering economical 
electric service to its customers. 


The Town states that it considered acquiring 
interests in generating plants and discussed this 
possibility with Cajun Electric Cooperative, Inc., and 
the Louisiana Energy and Power Authority, as well as 
LP&L and Gulf States Utilities Company. It 
concluded that the new investment required would 
involve prohibitive debt service burdens. It also 
sought other purchasers of the system, including 
two cooperatives and one other utility company, but 
found them not interested. 


The Town requested, on June 18, 1979, an offer from 
LP&L. The agreements described above were 
submitted after negotiations, on September 11, 
1979. They were approved at an election on 
December 8, 1979 by a margin of 1,536 to 161. 


The Town states that one of its problems was 
maintaining a qualified staff for its relatively small 
operation. It reports that, following the election, its 
key employees have found other work and is not able 
to maintain service. 


LP&L states that it will apply for further authorization 
from the Commission before exercising the optional 
rights granted it by the operating agreement to 
arrange for refunding or prepayment of the Town’s 
revenue bonds or to acquire the electric system by 
lease. The acquisition of the electric system through 
completion of the sinking fund payments is an 
integral part of the agreements considered herein. 
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No other state or federal commission has 
jurisdiction over the transactions which are the 
subject of the application. The exemption from this 
Commission’s jurisdiction provided by Section 
9(b)(1) of the Act is accordingly not available to 
LP&L. 


The fees, commissions and expenses to be incurred 
in connection with the transactions are estimated at 
$11,000, including $9,000 of legal fees. 


Due notice of the filing of said application- 
declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21496), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 567/May 22, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6212/May 22, 1980 





TRUST INDENTURE ACT OF 1939 
Release No. 568/May 22, 1980 


In the Matter of 


WORLD AIRWAYS, INC. 
File No. 22-10330 


APPLICATION PURSUANT TO SECTION 
310(b)(1)(ii) 


The Securities and Exchange Commission has 
issued a Notice giving interested persons until June 
16, 1980 to request a hearing on an application by 
World Airways, Inc. pursuant to Section 310(b)(1)¢ii) 
of the Trust Indenture Act of 1939 declaring that the 
trusteeships of Manufacturers Hanover Trust 
Company under (a) an existing indenture qualified 
under the Act in 1977 and (b) an existing indenture 
that is not qualified under the Act, are not so likely to 
involve a material conflict of interest as to make it 
necessary in the public interest or for the protection 
of investors to disqualify Manufacturers Hanover 
from acting as trustee under the qualified indenture. 





TRUST INDENTURE ACT OF 1939 
Release No. 569/May 28, 1980 


In the Matter of 


TRANS WORLD AIRLINES, INC. 
File No. 22-10302 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 310(b)(1)(ii) 
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The Securities and Exchange Commission has 
issued an order on an application by Trans World 
Airlines, Inc. pursuant to Section 310(b)(1)(ii) ofthe 
Trust Indenture Act of 1939 declaring that the 
trusteeships of the Bank of New York (the “Bank”) 
under (1) an existing Trust Indenture, which is 
qualified under the Act, (2) an Equipment Trust 
Agreement, and (3) an Indenture of Mortgage, 
neither of which is qualified under the Act, and the 
agency of the Bank under a Pledge Agreement, 
which is not qualified under the Act, are not so likely 
to involve a material conflict of interest as to make it 
necessary in the public interest or for the protection 
of investors to disqualify the Bank from acting as 
trustee under the Trust Indenture. 





TRUST INDENTURE ACT OF 1939 
Release No. 570/May 28, 1980 


ATLANTIC RICHFIELD COMPANY 
File No. 22-10369 


The Securities and Exchange Commission has 
issued a notice giving interested persons until June 
23, 1980 to request a hearing on an application by 
Atlantic Richfield Company (“ARCO”) for a 
determination by the Commission that the 
trusteeship of Chase Manhatten Bank, N.A. 
(“Chase”) under two existing indentures of ARCO 
and one of ARCO Pipeline Company and ARCO as 
Guarantor, and the trusteeship of Chase under an 
existing indenture of The Anaconda Company 
(“Anaconda”), a wholly-owned subsidiary of ARCO, 
are not so likely to involve a material conflict of 
interest as to make it necessary to disqualify Chase 
from acting as trustee. 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11180/May 22, 1980 


In the Matter of 


NATIONWIDE LIFE INSURANCE COMPANY 


AND 


NATIONWIDE DC VARIABLE ACCOUNT 
One Nationwide Plaza 
Columbus, OH 43216 


(812-4518) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER 
EXEMPTING PROPOSED TRANSACTIONS FROM 
SECTIONS 2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
27(c)(1), 27(c)(2), 27(d) AND RULE 22c-1 


NOTICE IS HEREBY GIVEN that Nationwide Life 
Insurance Company (“Nationwide”), a stock life 
insurance company organized under the laws of the 
State of Ohio, and Nationwide DC Variable Account 
(“DCVA”), a separate account of Nationwide 
registered under the Investment Company Act of 
1940 (“Act”) as a unit investment trust (collectively 
“Applicants”), filed an application on August 14, 
1979, and an amendment thereto on May 14, 1980, 
pursuant to Section 6(c) of the Act, for an order 
exempting from Sections 2(a)(32), 2(a)(35), 22(c), 
26(a)(2)(C), 27(c)(1), 27(c)(2), 27(d) and Rule 22c- 
1 of the Act, to the extent necessary, a proposed 
change in the pricing of one of their existing variable 
annuity contracts. All interested persons are 
referred to the Application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


DCVA, a separate account of Nationwide, was 
organized as a unit investment trust pursuant to a 
custodian agreement between Nationwide, as 
sponsor-depositor, and The Huntington National 
Bank of Columbus (“Huntington”), as custodian, 
and registered under the Act. DCVA was established 
for the purpose of funding Group Flexible Fund 
Retirement Contracts (“Contracts”) issued by 
Nationwide. Purchase payments under the 


Volume 20, No. 3, June 10, 1980 


Contracts are allocated to the DCVA and invested in 
shares of one or more of five mutual funds which are 
registered under the Investment Company Act of 
1940. 


The Contracts are designed for use in connection 
with supplemental retirement plans for public 
employees established by their employers. 
Contracts will be issued to employers who are 
exempt from taxation to fund plans for which the 
employee is exempt from tax on purchase payments 
until income is received. The employer, as owner of 
the Contract, makes purchase payments 
representing the income deferrals of all employee- 
participants who have designated the Contract as a 
funding index. The Contracts provide for the 
accumulation of such purchase payments with any 
accrued earnings until the annuity commencement 
date requested by a participant, at which time 
annuity payments begin as directed by the contract 
owner. 


As currently structured, gross purchase payments 
designated to DCVA are assessed a sales charge 
which compensates the depositor, Nationwide, for 
its sales related expenses, prior to allocation of the 
net purchase payment to the requested series (one 
of five mutual funds) comprising the DCVA. 
Presently the sales charge deducted from purchase 
payments is not more than 5%. On contracts for 
which a sales charge of less than 5% is negotiated 
and assessed, such reduced charge will reflect 
actual variations in sales expenses, which will 
usually result from reduced agents’ commissions. 


Applicants seek this exemption to permit the 
implementation of a change in the pricing of the 
Contracts. Applicants propose to eliminate the 
assessment of sales charges from the gross 
purchase payments under the Contracts. Instead, 
the Applicants propose to assess a contingent 
deferred sales charge, which will be applied in the 
case of certain withdrawals from contract value by 
the contract owners or those made on behalf of 
participants. The contingent deferred sales charge 
will be imposed against the withdrawal of contract 
value representing participant accounts that have 
been established under the Contract and held in the 
DCVA for less than sixteen (16) years. No contingent 
deferred sales charge will be imposed against the 
withdrawal of contract value representing 
participant accounts that have been established 
under the Contract and held in the DCVA for sixteen 
(16) years or more. 
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The contingent deferred sales charge will equal not 
more than 5% of the /esser of: (1) the amount 
surrendered; or (2) all purchase payments received 
on behalf of the surrendering participant or the 
withdrawing contract owner prior to the date on 
which the surrender is requested. The cumulative 
sum of all such charges, per participant, will never 
exceed 5% (or such lesser percentage, if applicable) 
of the total purchase payments made on behalf of 
such participant during the period of up to sixteen 
years prior to the date on which the surrender is 
requested. On Contracts for which a contingent 
deferred sales charge of less than 5% is negotiated, 
such reduced charge will reflect actual variations in 
sales expense, which will usually result from 
reduced agents’ commissions. 


No contingent deferred sales charge will be imposed 
on contract value that is annuitized under any life- 
contingent payment option or, if the participant’s 
account has been established in the DCVA for five 
years or more, a period—certain payment option of 
five or more years. 


When a redemption is requested to effect a cash 
withdrawal, Nationwide would then surrender 
accumulation units equal in value to the amount of 
the cash withdrawal requested by the contract owner 
or on behalf of a participant, plus the applicable 
contingent deferred sales charge. The requested 
cash withdrawal would then be remitted to the 
contract owner or, upon instructions from the owner, 
to the participant. The contingent deferred sales 
charge would be retained by Nationwide to 
reimburse it for the expenses incurred in connection 
with the sale of the Contracts. These expenses 
include commissions, promotional costs, sales 
administration, and similar sales-related expenses. 


Other 


charges which would be assessed by 
Nationwide under the Contracts include an annual 
administrative charge of $12 per participant and an 
asset charge equal, on an annual basis, to 0.95% of 
the daily net asset value of the assets of the DCVA. 
The asset charge is composed of a mortality risk 


premium, equal to approximately 0.35%, an 
expense risk charge, equal to approximately 0.15%, 
and a charge equal to approximately 0.45% for 
administration of the DCVA. Applicants state that 
these charges are calculated to reimburse 
Nationwide for costs related to administration of the 
DCVA and the Contracts and the assumption of 
mortality and expense risks. 
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Applicants submit that the proposed pricing change 
in the Contracts is consistent with all provisions of 
the Act and that no exemptive relief is required in 
order to implement the transaction. However, to 
avoid any possibility that questions may be raised as 
to the potential applicability of various definitional 
and regulatory sections of the Act, Applicants have 
requested an order of the Commission exempting 
the proposed transaction, to the extent necessary, 
from the provisions of the Act detailed below. 


Section 2(a)(35) 


Section 2(a)(35) of the Act defines “sales load” as 
the difference between the price of a security to the 
public and that portion of the proceeds from its sale 
which is received and invested or held for 
investment by the issuer, less any portion of such 
difference deducted for trustee’s or custodian’s fees, 
insurance premiums, issue taxes or administrative 
expenses or fees which are not properly chargeable 
to sales or promotional activities. Applicants assert 
that the proposed contingent deferred sales charge 
is consistent with the intent of the definition of “sales 
jioad” contained in the Act. While eliminating the 
usual initial sales load deduction from purchase 
payments, Nationwide would continue to incur 
expenses related to the sale of the Contracts, 
including commissions paid to sales personnel and 
the costs of promotion and sales administration. The 
contingent deferred sales charge would be retained 
by Nationwide to reimburse it solely for expenses 
related to the sale of the Contracts, which Applicants 
maintain is within the Section 2(a)(35) definition of 
sales load, but for the timing of the imposition of the 
charge. Applicants assert that the deferral of the 
sales charge, and its contingency upon the 
occurrence of an event which might not occur, does 
not change the basic nature of this charge, which is 
in every other respect a sales charge. However, 
Applicants have requested an exemption from the 
provisions of Section 2(a)(35), to the extent 
necessary, to implement their proposed change in 
the pricing of the Contracts. 


Sections 27(c)(2) and 26(a)(2)(C) 


Section 27(c)(2) of the Act, in pertinent part, makes 
it unlawful to sell any periodic payment plan 
certificate unless the proceeds of all payments on 
such certificate are deposited with a custodian 
having the qualifications described in Section 
26(a)(1), and are held by such custodian under an 
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agreement containing substantially the provisions 
required in Sections 26(a)(2) and (3) of the Act. 
Section 26(a)(2)(C) provides essentially that no 
payment to the depositor of, or a principal 
underwriter for, a registered unit investment trust 
shall be allowed the trustee or the custodian as an 
expense except a fee, not exceeding such 
reasonable amount as the Commission may 
prescribe, as compensation for performing 
bookkeeping and other administrative duties 
normally performed by the custodian. 


Applicants assert that the proposed contingent 
deferred sales charge is not the typical kind of 
expense contemplated by Section 26(a)(2). 
Applicants submit that Section 26 of the Act was 
enacted to deal with certain abuses by requiring the 
trust instrument of a unit investment trust to: (1) 
designate as trustee or custodian a bank of a 
specified minimum size; (2) require that all funds 
and property of the trust be held by atrustee; and (3) 
provide that the trustee is entitled to reimburse itself 
out of the trust property for its expenses incurred 
and fees actually earned. Applicants submit that 
these requirements were not intended to preclude 
the depositor of a unit investment trust from taking a 
sales load. They assert that the contingent deferred 
sales charge is intended specifically and solely to 
reimburse Applicants for sales related expenses. 
Applicants maintain that the deferral of the 
imposition of this charge, and its contingency upon 
an event which may never occur, do not change the 
basic nature of this charge as a sales charge to which 
Section 26(a)(2)(C) was not intended to apply. 
Furthermore, Applicants contend that Section 
27(c)(2) excepts deductions for sales load from the 
requirement that the proceeds be deposited with a 
custodian. Applicants assert that the contingent 
deferred sales charge is a sales load to which this 
exception should apply, and that deferring the 
imposition of the charge and making it contingent 
upon an event which might never occur should inno 
way be construed as violative of Section 27(c)(2). 
However, Applicants have requested an exemption 
from the provisions of Sections 27(c)(2) and 
26(a)(2)(C), to the extent necessary, to implement 
their proposed change in the pricing of the 
Contracts. 


Applicants have consented that the foregoing 
requested exemption may be made subject to the 
following conditions: (1) that the deductions under 
the Contracts for administrative services shall not 
exceed such reasonable amounts as the 


Volume 20, No. 3, June 10, 1980 


Commission shall prescribe and the Commission 
may reserve jurisdiction for such purpose; and (2) 
that the payment of sums and charges out of the 
assets of the DCVA shall not be deemed to be 
exempted from regulation by the Commission by 
reason of the requested order, provided that 
Applicants consent to this condition shall not be 
determined to be a concession to the Commission of 
authority to regulate the payment of sums and 
charges out of such assets, other than the charges 
for administrative services, and Applicants reserve 
the right in any proceeding before the Commission, 
or in any Suit or action in any court, to assert that the 
Commission has no authority to regulate the 
payment of such other sums and charges. 


Sections 2(a)(32) and 27(d) 


Section 2(a)(32) of the Act, in pertinent part, defines 
“redeemable security” as any security under the 
terms of which the holder, upon its presentation to 
the issuer, is entitled to receive approximately his 
proportionate share of the issuers current net 
assets, or the cash equivalent thereof. Section 27(d) 
of the Act, in pertinent part, requires that the holder 
of a periodic payment plan certificate be able to 
surrender the certificate under certain 
circumstances with the recovery of certain initial 
sales charges. Applicants submit that the imposition 
of the contingent deferred sales charge does not 
violate Section 2(a)(32) or Section 27(d). Applicants 
assert that Sections 2(a)(32) and 27(d) both 
contemplate the assessment of an initial sales load. 
However, Applicants assert that, with a contingent 
deferred sales charge, the entire purchase payment 
is invested. Thus, the owner’s proportionate share or 
account value would be the gross purchase 
payments, plus or minus any increase or decrease in 
value, less the contingent deferred sales charge. 
Applicants assert that deferring the imposition of the 
sales charge in no way restricts the contract owner or 
participant from receiving his proportionate share or 
the value of his account on redemption. Rather, 
Applicants maintain that the contingent deferred 
sales charge will merely be deducted at the time of 
redemption in determning that proportionate share, 
instead of being deducted from purchase payments. 
Applicants contend that the contingent deferred 
sales charge merely defers the timing of the 
imposition of the sales charge and makes the charge 
contingent upon an event which might never occur. 
Applicants submit that this method of assessing 
sales charges permits the purchaser’s net amount 
invested to be increased, thus providing a benefit to 


SEC DOCKET/167 





the purchaser. However, Applicants have requested 
an exemption from the provisions of Sections 
2(a)(32) and 27(d), to the extent necessary, to 
implement their proposed change in the pricing of 
the Contracts. 


Section 27(c)(1) 


Section 27(c)(1) of the Act, in pertinent part, makes 
it unlawful for any registered investment company 
issuing periodic payment plan certificates, or for any 
depositor or underwriter of such company, to sell 
any such certificate unless such certificate is a 
redeemable security. Applicants submit that the 
assessment of a contingent deferred sales charge 
upon certain redemptions, which is fully disclosed in 
the prospectus, should not be construed as such a 
restriction on redemption. Applicants assert thatthe 
Contracts are still redeemable securities, whether 
the sales charge is imposed against the purchase 
payment at the time of purchase, or whether such 
charge is deferred and made contingent upon an 
occurrence at a later instant during the contract 
period. Applicants assert that this is particularly true 
where the deferral of the contingent deferred sales 
charge until aredemption is effected has the general 
effect of increasing the contract value that is 
available for redemption, as compared with the 
contract value that would be available for 
redemption were the sales charge deducted from 
the purchase payment before investment on behalf 
of a participant. However, Applicants have 
requested an exemption from the provisions of 
Section 27(c)(1), to the extent necessary, to 
implement their proposed change in the pricing of 
the Contracts. 


Section 22(c) and Rule 22c-1 


Rule 22c-1, promulgated under Section 22(c) of the 


Act, in pertinent part, prohibits a registered 
investment company issuing a redeemable security 
from selling, redeeming, or repurchasing any such 
security except at a price based on the current net 
asset value of such security. Applicants submit that 
implementation of the contingent deferred sales 
Clharge is in no way violative of Section 22(c) or Rule 
22c-1 promulgated thereunder. When a redemption 
is requested to effect a cash withdrawal, the price on 
redemption will be based on the current net asset 
value. The contingent deferred sales charge will 
merely be deducted at the time of redemption in 
arriving at the contract owner's or participant's 
proportionate share or account value. However, 
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Applicants have requested an exemption from the 
provisions of Section 22(c) and Rule 22c-1 
thereunder, to the extent necessary, to implement 
their proposed change in the pricing of the 
Contracts. 


Section 6(c) 


Section 6(c) of the Act provides that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities or transactions from any 
provision of the Act, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investcrs and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 16, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following June 16, 1980, 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11181/May 22, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6212/May 22, 1980 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11182/May 23, 1980 


In the Matter of 


NEUBERGER & BERMAN MANAGEMENT 
INCORPORATED 

and 

NEUBERGER & BERMAN 

522 Fifth Avenue 

New York, New York 10036 


(812-4636) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FORORDER EXEMPTING 
APPLICANTS FROM SECTION 15(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that Neuberger & 
Berman Management Incorporated (‘“Manage- 
ment”), a New York corporation, and Neuberger & 
Berman (“N&B”), a New York limited partnership 
(Management and N&B are hereinafter referred to 
collectively as “Applicants”), filed an application on 
March 21, 1980, for an order pursuant to Section 
6(c) of the Investment Company Act of 1940 (“Act”) 
exempting Applicants from the provisions of Section 
15(a) of the Act to the extent that certain 
transactions in the shares of Management might 
result in (1) the termination of the investment 
advisory contracts between Management and the 
investment companies it advises (“Investment 
Companies”), and (2) the termination of sub- 
advisory contracts between Management and N&B 
for the benefit of the Investment Companies (the 
investment advisory contracts and sub-advisory 
contracts are hereinafter referred to collectively as 
“Advisory Contracts”). All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 
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Applicants are both investment advisers registered 
under the Investment Advisers Act of 1940. 
Management and N&B serve as investment adviser 
and sub-adviser, respectively, to the following 
Investment Companies: Guardian Mutual Fund, Inc., 
Energy Fund Incorporated, The Partners Fund, Inc., 
Schuster Fund, Inc., Fundex, Inc., Hemisphere 
Fund, Inc. (“Hemisphere”), and CL Assets, Inc. (“CL 
Assets”). All of the Investment Companies are 
registered under the Act as diversified, open-end, 
management investment companies except 
Hemisphere and CL Assets which are registered 
under the Act as diversified, closed-end, 
management investment companies. 


Applicants state that in January 1975, as aresult ofa 
restructuring of the stock ownership of 
Management: (1) N&B, through a wholly owned 
subsidiary, held approximately 52% of 
Management's outstanding common stock; (2) Mr. 
Bernard Stein (“Mr. Stein’), a general partner of 
N&B, held approximately 19% of Management's 
common stock; and (3) Mr. Donald C. Samuel (Mr. 
Samuel”), also a general partner of N&B, held 
approximately 29% of Management’s common 
stock. At the time of the restructuring, the 
shareholders of the Investment Companies voted on 
and approved the Advisory Contracts between 
Management and the Investment Companies. 


According to the application, an agreement among 
the three shareholders of Management provided 
that upon Mr. Samuel’s death his shares of 
Management would convert from voting shares into 
non-voting shares. Thus, upon Mr. Samuels death on 
February 20, 1980, N&B’s, percentage ownership of 


Management’s voting stock increased to 
approximately 73% and Mr. Stein’s percentage 
ownership of Management's voting stock increased 
to approximately 27%. Applicants state that Mr. 
Stein intends to convert his voting shares of 
Management to non-voting shares and that such 
action would further increase N&B’s ownership of 
Management’s voting stock to 100%. Mr. Stein and 
Mr. Samuel's estate each plan to sell their stock of 
Management either to Management or to N&B. 


Section 15(a) of the Act provides, in part, that it shall 
be unlawful for any person to serve or to act as an 
investment adviser of a registered investment 
company except pursuant to a written contract 
which has been approved by a vote of a majority of 
the outstanding voting securities of such registered 
investment company, and unless such contract 


SEC DOCKET/169 





provides for its automatic termination in the event of 
its assignment. Section 2(a)(4) of the Act defines 
“assignment” to include any direct or indirect 
transfer of a controlling block of the assignor’s 
outstanding voting securities by a security holder of 
the assignor but does not include an assignment of 
partnersip interests incidental to the death or 
withdrawal of a minority of the members of the 
partnership having only a minority interest in the 
partnership business. Section 2(a)(9) of the Act 
defines “control” to mean the power to exercise a 
controlling influence over the management or 
policies of a company, unless such power is solely 
the result of an official position with such company, 
and creates a presumption that any person who 
owns beneficially more than 25% of the voting 
securities of a company controls that company. 


Applicants assert that the conversion into non-voting 
interests of Mr. Samuel’s and Mr. Stein’s voting 
interests in Management, and the contemplateu 
sale of such stock to N&B or Management, has not 
and will not result in assignments of the Advisory 
Contracts. However, Applicants note that because 
Mr. Samuel held approximately 29% of the voting 
stock of Management and because Mr. Stein’s 
ownership of the voting stock of Management 
increased to approximately 27% upon Mr. Samuel’s 
death, the transactions described above could be 
deemed to result in the transfer of controlling 
interests in Management and thereby constitute 
assignments under Section 2(a)(4) of the Act. 


Applicants assert that the usual presumption of 
control created by Section 2(a)(9) of the Act is, in 
this case, rebutted by N&B’s continued ownership of 
a majority of the voting stock of Management and 
that, therefore, no assignment of a controlling block 
of voting stock occurred or will occur as a result of 
the transactions described above. In support of this 
position, Applicants state that: (1) N&B continues to 
exert actual control of Management; (2) the 
transactions arising in this case in a corporate 
context are analogous to the types of partnership 
transactions excluded from the definition of 
“assignment” by Section 2(a)(4) of the Act; (3) no 
significant changes with regard to officers, directors, 
portfolio managers or employees have occurred 
other than changes that have occurred directly from 
the need to fill positions previously held by Mr. 
Samuel; and (4) subsequent to Mr. Samuel’s death, 
the Board of Directors of each of the Investment 
Companies confirmed the continuance of the 
Advisory Coritracts. The Boards of Directors also 
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approved new provisional contracts on identical 
terms to be submitted to shareholders of the 
investment Companies in the event that the 
requested exemptive order is not granted. 


Applicants state that although the uncertainty 
created by the above transactions could be removed 
by conductng special shareholder meetings of each 
of the Investment Companies to vote on new 
advisory contracts, the costs and expenses of such 
meetings would be burdensome to the Investment 
Companies. Applicants further state that they are 
unable to rely upon Rule 2a-6 under the Act with 
respect to the transaction. Rule 2a-6 provides, in 
part, that a transaction which does not result in a 
change of actua! control or management of the 
investment adviser to an investment company is 
deemed not to be an assignment for purposes of 
Section 15(a) of the Act. Because Mr. Samuel was 
active in the management of the Investment 
Companies’ investment adviser, Applicants believe 
that it might be argued that a change of actual 
management of the investment adviser has 
occurred. Although to the extent that an assignment 
has occurred Rule 15a-4 under the Act would 
provide a temporary exemption of 120 days fromthe 
requirement that new investment advisory contracts 
be approved by shareholders, Applicants state that 
they have applied for an exemption to obviate the 
need for special meetings of shareholders of the 
Investment Companies. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security, or transaction, or any class or 
classes of persons, securities, or transactions, from 
any provision of the Act or of any rule thereunder, if 
and to the extent that such exemption is necessary 
or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicants assert that the granting of the requested 
exemption from the provisions of Section 15(a) of 
the Act would be consistent with Section 6(c) of the 
Act because, in their view, there has been no actual 
assignment of the Advisory Contracts, and because 
the granting of an exemptive order would avoid 
incurring the expenses inherent in treating the 
Advisory Contracts as terminated and securing 
shareholder approval of new advisory contracts. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 17, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11183/May 23, 1980 


In the Matter of 


PAUL R. DUPEE, JR. 
151 Central Park West 
New York, New York 


(812-4670) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 9(c) OF THE 
INVESTMENT COMPANY ACT OF 1940 GRANTING 
AN EXEMPTION FROM SECTION 9(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that Paul R. Dupee, Jr. 
(“‘Dupee”), has filed an application for an Order 
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pursuant to Section 9(c) of the Investment Company 
Act of 1940 (the “Act’”) exempting him from the 
provisions of Section 9(a) of the Act. 


Applicant Dupee is a member of the Board of 
Directors of the Capitol Life Insurance Company 
(“Capitol Life”) having been elected to such position 
on February 18, 1977. Capitol Life is a stock life 
insurance company organized under the laws of the 
State of Colorado with its home office located at 
1600 Sherman Street, Denver, Colorado 80203. 
Capitol Life is an indirect wholly-owned subsidiary of 
Gulf & Western Industries, Inc. Among other things, 
Capitol Life is the depositor of the Capitol Life 
Separate Account A and Capitol Life Separate 
Account M (the “Separate Accounts”) which 
Separate Accounts are engaged in the business of 
issuing Variable Annuity Contracts and as such they 
are registered investment companies under the Act. 


On May 11, 1971, the Commission commenced an 
action in the United States District Court for the 
Southern District of New York pursuant to Section 
21(e) and (f) of the Securities Exchange Act of 1934, 
Section 20(b) of the Securities Act of 1933, Section 
209 of the Investment Advisers Act of 1940 and 
42(e) of the Act. In the action entitled Securities and 
Exchange Commission v. Everest Management 
Corporation, et al., C.A. No. 71-4932, Dupee was one 
of the 44 named defendants. The complaint alleged 
that the defendants engaged in acts and practices 
which constituted violations of various sections of 
the securities laws and the rules and regulations 
promulgated thereunder. 


On November 6, 1973, Dupee executed a Consent to 
the entry of a Final Judgment of Permanent 
Injunction by the United States District Court for the 
Southern District of New York in connection with C.A. 
71-4932, without admitting or denying any of the 
allegations in the complaint, without trial or 
adjudication of, or finding on, any issue of fact or law 
or any wrongdoing or liability on the part of Dupee 
and without the Final Judgment constituting 
evidence or admission with respect to any such 
issue. The final Judgment, as entered on March 19, 
1974, prohibits Dupee from, directly or indirectly, 
using the mails or any means or instrumentalities of 
interstate commerce, in connection with purchase 
or sale of securities to engage in any act, practice or 
course of business which operates or would operate 
as a fraud or deceit upon any person by (1) causing 
or attempting to cause the purchase or sale of any 
security by any investment adviser on behalf of any 
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client of such investment adviser on the basis of 
factors other than the investment merits of such 
security; or (2) causing or attempting to cause the 
purchase or sale of any security by any investment 
adviser on behalf of any client of such investment 
adviser without first adequately investigating the 
investment merits of such security. The Final 
Judgment also prohibits Dupee from, directly or 
indirectly, using the mails or any means or 
instrumentalities of interstate commerce, while 
acting as an investment adviser, to engage in any 
transaction, practice or course of business which 
operates or would operate as a fraud or deceit upon 
any client or prospective client of such investment 
adviser with respect to the transactions, practices 
and courses of business described in such 
Judgment of Permanent Injunction, and 
transactions or practices of similar purport of object. 
Neither the Commission’s complaint nor the Final 
Judgment cited violations of the Act by Dupee. 


Dupee was not a member of the Board of Directors of 
Capitol Life during the period of activities alleged in 
the Commission’s complaint, nor was he a Director 
of Capitol Life as of the date the Final Judgment was 
entered in C.A. 71-4932. 


Section 9(a) of the Act, insofar as here relevant, 
makes it unlawful for any person, or any company 
with which such person is affiliated, to act in the 
capacity of employee, officer, director, member of 
any advisory board, investment adviser, or depositor 
for any registered investment company, or principal 
underwriter for any registered open-end company, 
registered unit investment trust, or registered face- 
amount certificate company if such person is by 
reason of any misconduct enjoined by any court of 
competent jurisdiction from engaging in or 
continuing any conduct or practice in connection 
with the purchase or sale of any security. 


Section 9(c) provides that upon application the 
Commission shall grant an exemption from the 
provisions of Section 9(a) either unconditionaily or 
on an appropriate temporary or other conditional 
basis, if it is established that the prohibitions of 
Section 9(a) as applied to the applicant, are unduly 
or disproportionately severe or that the conduct of 
such person has been such as not to make it against 
the public interest or protection of investors to grant 
such application. 


Dupee submits that the prohibitions of Section 9(a) 
of the Act to the extent applicable by virtue of the 
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entry of the Final Judgment and the execution of the 
Consent in C.A. 71-4932 should not apply to Dupee 
as they would be unduly and disproportionately 
severe as applied to Dupee and his conduct has not 
been such as to make it against the public interest or 
protection of investors to grant the exemption for 
which application has been made. In support of the 
Application, Dupee represents that: 


(a) The prohibitions of Section 9(a) would deprive 
Capitol Life of the services of Dupee as a director of 
Capitol Life; 


(b) The allegations of the complaint in no way relate 
to any activities of Capitol Life or the Separate 
Accounts nor to any of Dupee’s activities on behalf of 
Capitol Life or the Separate Accounts; 


(c) Capitol Life has no investment responsibility for 
the Separate Accounts, and under the particular 
circumstances in which Capitol Life acts as 
depositor to the Separate Accounts, the type of 
activities mentioned in the 1971 complaint could 
not occur; 


(d) Other than in the complaint noted hereinabove, 
Dupee has never been the subject of an SEC 
enforcement proceeding, either judicial or 
administrative; 


(e) Dupee has never been required to apply for an 
exemption from the provisions of Section 9(a) of the 
Act; and 


(f) The entry of the Final Judgment did not constitute 
an adjudication of any liability or wrongdoing by 
Dupee and was entered into with his consent for 
purposes of the action only, without admitting or 
denying the allegations of the complaint. 


The Application states that applicant understands 
that the granting of this Application would not 
preclude the Commission from commencing a 
proceeding under Section 9(b) of the Act on the 
basis of conduct other that the giving rise to this 
Application, nor would it preclude the Commission, 
in any such proceeding, from taking such conduct 
into consideration. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 20, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
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for such request, and the issues of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. 


A copy of such request shall be served personally or 
by mail upon Applicant at the address set forth 
above. Proof of such service (by affidavit or in the 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. At any 
time after said date, as provided in Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein may be 
issued by the Commission upon the basis of the 
information stated in said application, unless an 
order for hearing upon said application shall be 
issued upon request or upon the Commission’s own 
motion. Persons who request a hearing or advice as 
to whether a hearing is ordered will receive notice of 
further developments in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11184/May 23, 1980 


In the Matter of 


BEAR, STEARNS & CO. 
NEW YORK MUNICIPAL TRUST 
(Series 1 and Subsequent Series) 
MUNICIPAL SECURITIES TRUST 
(Series 1 and Subsequent Series) 
A CORPORATE TRUST 
(Series 1 and Subsequent Series) 
55 Water Street 
New York, New York 10041 


(812-4542) 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 


EXEMPTING PROPOSED TRANSACTIONS FROM 
SECTION 22(d) OF THE ACT AND PURSUANT TO 
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SECTION 11(a) OF THE ACT APPROVING 
PROPOSED EXCHANGES 


Bear, Stearns & Co., a partnership formed under the 
laws of New York, and Municipal Securities Trust, 
Series 1 and subsequent series, New York Municipal 
Trust, Series 1 and subsequent series, and A 
Corporate Trust, Series 1 and subsequent series, 
each registered under the Investment Company Act 
of 1940 (“Act”) as a unit investment trust, filed an 
application on October 1, 1979, and amendments 
thereto on December 13, 1979, and February 1, 
1980: (1) pursuant to Section 6(c) of the Act, for an 
order exempting certain proposed transactions from 
the provisions of Section 22(d) of the Act and (2) 
pursuant to Section 11(a) of the Act, for an order 
approving certain proposed exchanges. 


On April 29, 1980, a notice was issued (Investment 
Company Act Release No. 11143) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the proposed exchange of shares and the granting of 
the requested exemption are appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11(a) of the Act, 
that the proposed exchange offers be, and hereby 
are, approved. 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the requested exemption from the 
provisions of Section 22(d) of the Act be, and hereby 
is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11185/May 23, 1980 


In the Matter of 


BERKSHIRE CAPITAL FUND, INC. 
700 South Street 
Pittsfield, MA 01201 


(811-1656) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Berkshire Capital 
Fund, Inc. (“Applicant”), a Massachusetts 
corporation registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified, management investment company, has 
filed an application on January 7, 1980, pursuant to 
Section 8(f) of the Act, for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as defined by the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant states that it registered under the Act on 
May 22, 1968, and that the registration statement for 
1,000,000 of its common shares became effective 
under the Securities Act of 1933 on December 12, 
1968, at which time public offering of these shares 
commenced. 


According to application, on December 4, 1979, 
pursuant to an Agreement of Merger and Plan of 
Reorganization (“Plan”), Massachusetts Financial 
Development Fund, Inc. (“MFD”), an investment 
company registered under the Act, acquired all 
portfolio securities and other assets of Applicant in 
exchange for shares of capital stock of MFD. 


Applicant states that its board of directors 
authorized the merger and related events at 
meetings held on July 23, August 20 and October 22, 
1979, and that the Plan was approved by a majority 
vote of the shareholders of Applicant on December 
4, 1979. The application states that the shares of 
Applicant were converted into shares of MFD at 
relative net asset values. A total of 297,158,994 
shares of MFD, with an aggregated value of 
$5,143,855.01 was issued to shareholders of 
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Applicant. The application further states that all 
expenses incurred by Applicant in connection with 
effectuating the Plan are being reimbursed to 
Applicant by Berkshire Management & Research 
Corporation, Inc., its investment adviser. 


The cost of preparation of the proxy materials was 
borne by Massachusetts Financial Services 
Company, MFD’s investment adviser, and MFD bore 
the expenses it incurred in connection with the Plan. 


The application further states that, as of the date of 
the application, Applicant had no assets, debts or 
other liabilities, was not a party to any litigation or 
administrative proceeding, and had no securities 
holdings. The Applicant further represents that it is 
not now engaged in any business activities other 
than those necessary for the winding up of its affairs 
and that a distribution to all shareholders of 
Applicant has been made in complete liquidation of 
their interests in Applicant. The application states 
that Applicant’s legal existence has ceased pursuant 
to the Business Corporation Law of the 
Commonwealth of Massachusetts under which 
Applicant was created. 


Section 8(f) of the act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order and 
upon the taking effect of such order the registration 
of such company under the Act shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 16, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a- 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
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request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11186/May 22, 1980 


In the Matter of 


VARIABLE ANNUITY ACCOUNT B OF AETNA LIFE 
INSURANCE AND ANNUITY COMPANY, 


VARIABLE ANNUITY ACCOUNT C OF AETNA LIFE 
INSURANCE AND ANNUITY COMPANY 


VARIABLE ANNUITY ACCOUNT E OF AETNA LIFE 
INSURANCE AND ANNUITY COMPANY 


AND 


AETNA LIFE INSURANCE AND ANNUITY COMPANY 
151 Farmington Avenue 
Hartford, Connecticut 06156 


(812-4604) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE INVESTMENT COMPANY ACT OF 1940 
FOR AN ORDER GRANTING EXEMPTIONS FROM 
SECTIONS 2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
27(c)(1), 27(c)(2) AND 27(d) OF THE ACT, 
PURSUANT TO SECTION 11 OF THE ACT FOR AN 
ORDER APPROVING AN OFFER OF EXCHANGE 


NOTICE IS HEREBY GIVEN that Variable Annuity 
Accounts B, C, and E of AEtna Life Insurance and 
Annuity Company (the “Accounts”), each of whichis 
registered under the:Investment Company Act of 
1940 (“Act”) as a unit investment trust, and AEtna 


Life Insurance and Annuity Company (the 
“Company”), the principal underwriter therefor 
(sometimes hereinafter referred to as “Applicants”), 
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filed an application on January 25, 1980, and an 
amendment thereto on April 23, 1980 pursuant to 
Section 6(c) of the Act for an order of the 
Commission granting exemptions from Sections 
2(a)(32), 2(a)(35), 22(c) (and Rule 22c-1 
thereunder), 26(a)(2)(C), 27(c)(1), 27(c)(2) and 
27(d) of the Act, and pursuant to Section 11 of the 
Act for an order approving an offer of exchange. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


The Company, a stock life insurance company 
domiciled in Connecticut, is a wholly-owned 
subsidiary of AEtna Life and Casualty Company. 
Variable Annuity Accounts B, C, and E are separate 
accounts of the Company established pursuant to 
the insurance laws of Connecticut for the purpose of 
holding reserves attributable to certain of the 
Company’s variable annuity contracts. The assets of 
the Accounts are invested in the shares of AEtna 
Variable Fund, Inc., AEtna Income Shares, Inc., 
AEtna Variable Encore Fund, Inc., (the “Funds”), 
open-end management investment companies 
registered under the Act. The Company is registered 
as an investment adviser under the Investment 
Advisers Act of 1940 and, as such, acts as 
investment adviser to the Funds. 


Under variable annuity contracts currently offered 
by Applicants, sales charges are deducted from 
contract purchase payments as they are made. By 
this application Applicants seek the necessary 
exemptions which will permit the offering of new 
variable annuity contracts (the “Contracts”) on 
which sales loads will be imposed only when, and if, 
contract values are withdrawn. Contract values will 
vary with the investment performance of the full 
purchase payments (less periodic deductions from 
those values) until the selected annuity 
commencement date, at which time annuity 
payments will begin as designated by the Contract 
owner or participant, as appropriate. The Contract 
owner may, at any time prior to the annuity 
commencement date, withdraw some or all of the 
accumulated contract value. At that time, a 
deduction for sales charges (“Deferred Sales 
Charge’) would be made. Such charge would vary in 
amount according to the length of time for which 
purchase payments had been made under the 
contract. The Deferred Sales Charge will not be 
imposed on withdrawals due to the death of a 
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participant nor will it be imposed upon election of an 
annuity option involving life contingencies. 


The Company proposes to make both single 
premium and periodic payment Deferred Sales 
Charge Contracts available through each of the 
Accounts. The Deferred Sales Charge which would 
be imposed on single premium Contracts would 
equal the lesser of: (1) 9% of the original purchase 
payment, or (2) 5% of the amount surrendered if the 
contract is surrendered in the first five contract 
years, 4% in the sixth contract year, 3% in the 
seventh year, 2% in the eight year, 1% in the ninth 
year and zero thereafter. 


Two types of periodic payments Deferred Sales 
Charge Contract are proposed. One (the “Small 
Group Contract’) would be available to individual 
and small group purchasers. The other (the “Large 
Group Contract’) would be available to large group 
plans involving at least $100,000 of annual 
purchase payments and mass solicitation of plan 
participants. Under the proposed Small Group 
Contracts, Deferred Sales Charges would be 
imposed on withdrawals from contract values which 
would equal the lesser of: (1) 9% of all purchase 
payments made on the Contract, or (2) 5% of the 
amount surrendered in the first five purchase 
payment years, 4% in years six and seven, 3% in 
years eight and nine, and 2% thereafter. Under the 
proposed Large Group Contract, the Deferred Sales 
Charges would be the same as the Small Group 
Contract, except that the Deferred Sales Charge 
would equal 2% in years ten through nineteen, and 
zero thereafter. 


Applicants seek, in addition, an order pursuant to 
Section 11 of the Act approving an offer of exchange 
which may be deemed to be made in connection 
with all contracts offered through the Accounts. 
Under each such contract, the Company will (in the 
absence of contrary instructions from the contract 
owner or participant, as appropriate) transfer any 
contract values accumulating in AEtna Variable 
Encore Fund, immediately prior to the 
commencement of annuity payments, to AEtna 
Variable fund, since AEtna Variable Encore Fund is 
not available as a funding vehicle for the contracts 
once annuity payments are to begin. 


Section 2(a)(35) 


Section 2(a)(35) of the Act defines “sales load” as 
the difference between the price of a security to the 
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public and that portion of the proceeds from its sale 
which is received and invested, less any portion of 
such difference deducted for trustee’s or 
custodian’s fees, insurance premiums, issue taxes, 
or “administrative expenses or fees which are not 
properly chargeable to sales or promotional 
activities.” Section 2(a)(35) appears to contemplate 
that a “sales load” will be charged at the time 
purchase payments are made. The Deferred Sales 
Charge that would be deducted only upon the 
surrender of a Contract would be retained by the 
Company to reimburse it solely for the costs 
associated with “sales” and “promotional activities.” 
Applicants assert that, but for the timing of the 
imposition of such charges, the Deferred Sales 
Charges fall within the statutory definition of “sales 
load.” Applicants have requested an exemption from 
the operation of the provisions of Section 2(a)(35), to 
the extent necessary, to offer the Contracts. 


Sections 26(a)(2)(C) and 27(c)(2) 


Section 27(c)(2) prohibits a registered investment 
company or a depositor or underwriter for such 
company from selling periodic payment plan 
certificates unless the proceeds of all payments, 
other than sales loads, on such certificates are 
deposited with a trustee or custodian having the 
qualifications prescribed in Section 26(a)(1), and 
are held by such trustee or custodian under an 
agreement containing substantially the provisions 
required by Sections 26(a)(2) and 26(a)(3) of the 
Act. Section 26(a)(2)(C) provides that no payment to 
the depositor of, or principal underwriter for, a 
registered unit investment trust shall be allowed the 
trustee or custodian as an expense except a fee, not 
exceeding such reasonable amount as the 
Commission may prescribe, as compensation for 
performing bookkeeping and other administrative 
duties normally performed by the trustee or 
custodian. For purposes of the Act, the Company is 
the depositor and the principal underwriter with 
respect to the subject unit investment trusts and 
acts as its own custodian. 


Section 26(a)(2)(C) provides that no payment to the 
depositor of or principal underwriter for a registered 
unit investment trust shall be allowed the trustee or 
custodian as an “expense.” Applicants submit that 
the proposed Deferred Sales Charge is not the kind 
of expense contemplated by Section 26(a)(2). 
Applicants submit that Section 26 of the Act was 
enacted to deal with certain abuses by requiring the 
trust instrument of a unit investment trust to: (1) 
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designate as trustee or custodian a bank of a 
specified minimum size; (2) require that all funds 
and property of the trust be held by a trustee; (3) 
provide that the trustee is entitled to reimburse itself 
out of the trust property for its expenses incurred 
and fees actually earned. Applicants submit that 
these requirements were not intended to prevent the 
depositor of a unit investment trust from imposing a 
sales load. They assert that the Deferred Sales 
Charge to be imposed upon the withdrawal of 
Contract values is designed to recover costs related 
solely to the sale of the Contracts. Section 27(c)(2) 
expressly provides for the deduction of sales loads 
from purchase payments before the proceeds are 
deposited with a custodian under the requirements 
of Section 26. Applicants submit that the Deferred 
Sales Charges are sales loads to which Section 
27(c)(2) applies, and that the deferral of the 
imposition of the sales charge until withdrawal of 
Contract value, an event which may never occur, 
should not be construed in any way as in violation of 
Section 27(c)(2). Applicants have requested an 
exemption from the provisions of Section 
26(a)(2)(C) and Section 27(c)(2), to the extent 
necessary, to offer the Contracts. 


Applicants have consented to the exemptions 
requested herein from Sections 26(a) and 27(c)(2) 
being made subject to the following conditions: (1) 
that the charges to variable annuity contract owners 
for administrative services shall not exceed such 
reasonable amounts as the Commission shall 
prescribe, jurisdiction being reserved for such 
purpose; and (2) that the payments of sums and 
charges out of the assets of the Accounts shall not be 
deemed to be exempted from regulation by the 
Commission by reason of the requested order, 
provided that Applicants’ consent to this condition 
shall not be deemed to be a concession to the 
Commission of authority to regulate the payments of 
sums and charges out of such assets other than 
charges for administrative services; and Applicants 
reserve the right in any proceeding before the 
Commission, or in any suit or action in any court, to 
assert that the Commission has no authority to 
regulate the payments of such other sums or 
charges. 


Sections 2(a)(32) and 27(d) 
Section 2(a)(32) of the Act defines a redeemable 
security as any security under the terms of whichthe 


holder is entitled to receive approximately his 
proportionate share of the issuer's current net 
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assets, or the cash equivalent thereof. Section 27(d) 
of the Act, in pertinent part, requires that the holder 
of a periodic payment plan certificate be able to 
surrender the certificate under certain 
circumstances with the recovery of certain front-end 
sales charges. Applicants assert that Sections 
2(a)(32) and 27(d) contemplate the deduction of 
sales charges from purchase payments at the time 
they are made. Applicants assert that under a 
Contract, the net amount invested would be the 
gross purchase payments, and therefore, the 
holder's “proportionate share” would be the gross 
purchase payment(s), plus or minus any increase or 
decrease in value, less the Deferred Sales Charge. 
Applicants maintain the deferral of the sales charge 
does not restrict in any way the Contract owner from 
receiving his or her proportionate share or the value 
of his or her account on redemption. The Deferred 
Sales Charge would be deducted upon redemption 
in determining the proportionate share or account 
value, aS opposed to being deducted from initial 
purchase payments. Applicants submit that the 
deferral of sales charges permits the Contract 
owner's net amount invested to be increased, to the 
benefit of the Purchaser. Applicants have requested 
an exemption from the provisions of Sections 
2(a)(32) and 27(d), tothe extent necessary to permit 
the imposition of the Deferred Sales Charge. 


Section 27(c)(1) 


Section 27(c)(1) of the Act, in pertinent part, makes 
it unlawful for any registered investment company 
issuing periodic payment plan certificates, or for any 
depositor or underwriter of such company, to sell 
any such certificate unless it is a redeemable 
security. Applicants submit that a Deferred Sales 
Charge imposed on redemption of the Contracts is 
not’ a restriction on redemption under Section 
27(c)(1). Applicants assert that this is particularly 
true where the deferral of sales charge until the 
Contract is redeemed has the effect of increasing the 
Contract value available for redemption. However, 
Applicants have requested an exemption from the 
operation of the provisions of Section 27(c)(1), tothe 
extent necessary, to permit sales charges to be 
imposed only upon withdrawal of Contract values. 


Section 22(c) and Rule 22c-1 
Rule 22c-1, promulgated under Section 22(c) of the 
Act, in pertinent part, prohibits a registered 


investment company issuing redeemable securities 
from selling, redeemng, or repurchasing any such 
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security except at a price based on the current net 
asset value of such security. When a Contract owner 
surrenders all or part of the value of the Contract, the 
price on redemption will be based on the current net 
asset value. The Deferred Sales Charge will merely 
be deducted at the time of redemption in arriving at 
the Contract owner's proportionate share or account 
value. While Applicants do not believe that the 
imposition of the Deferred Sales Charge is violative 
of Section 22(c) or Rule 22c-1, Applicants have 
requested an exemption from the provisions of 
Section 22(c) and Rule 22c-1 thereunder, to the 
extent necessary, to offer the Contracts. 


Section 11 


Section 11 of the Act requires approval by the 
Commission of any exchange of a security of a unit 
investment trust for the security of any other 
investment company. In Applicants’ view, the 
transfers described herein involve either an 
exchange of one mutual fund for another at net asset 
value, specifically permitted by Section 11, or an 
exchange of one security of a unit investment trust 
for another security of the same trust not requiring 
Section 11 approval; nevertheless, in order to 
remove any doubt in this regard, and because it 
might be argued that there is a potential change in 
the economic interest of participants in the 
Accounts other than through affirmative voluntary 
action on their part, Applicants request an order 
under Section 11 approving such transfers from 
AEtna Variable Encore Fund to AEtna Variable Fund 
when annuity payments are about to commence. 


Section 6(c) 


Section 6(c) of the Act 
Commission, by order 
conditionally or unconditionally exempt any 
persons, securities or transactions from = any 
provision of the Act if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


the 
may 


provides that 
upon application, 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 17, 1980, at 5:30 
p.m., submit to the Commission in writing a request 


for a hearing on the matter accompanied by a 
Statement as to the issues of fact or law proposed to 
be controverted, or he may request that he be 
notified if the Commission shall order a hearing 
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thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of service (by affidavit or in case of an attorney-at-law 
by certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following June 17, 1980 unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponement 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11187/May 23, 1980 


In the Matter of 


NARRAGANSETT CAPITAL CORPORATION 
40 Westminster Street 
Providence, Rhode Island 02903 


and 


PHOTO SYSTEMS, INC. 
7200 West Huron River Drive 
Dexter, Michigan 48130 


(812-4499) 


ORDER AMENDING A PREVIOUS ORDER GRANTING 
EXEMPTION FROM THE PROVISIONS OF SECTION 
17(a) OF THE ACT PURSUANT TO SECTION 17(b) 
OF THE ACT AND PERMITTING CERTAIN 
PROPOSED JOINT TRANSACTIONS PURSUANT TO 
SECTION 17(d) OF THE ACT AND RULE 17d-1 
THEREUNDER 


Narragansett Capital Corporation (‘Narragansett’), 
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a closed-end non-diversified, management 
investment company registered under the 
Investment Company Act of 1940 (“Act”) and a 
licensed small business investment company under 
the Small Business Act of 1958, and Photo Systems, 
Inc. (“Photo Systems”), a company presumed to be 
controlled by Narragansett, filed an application on 
March 13, 1980, and an amendmentthereto on April 
28, 1980, requesting an order of the Commission 
amending a prior order of the Commission dated 
February 11, 1980 (Investment Company Act 
Release No. 11043). This prior order pursuant to 
Section 17(b) of the Act exempted from the 
provisions of 17(a) of the Act, and permitted under 
Section 17(d) of the Act and Rule 17d-1- thereunder, 
certain proposed transactions to be made in 
connection with the proposed restructuring of 
Narragansett’s investment in Photo Systems. The 
amended order permits such restructuring to take 
place according to the terms of an Amended 
Redemption and Refinancing Agreement dated 
February 11, 1980, between those entities. 


On April 29, 1980, a notice was issued (Investment 
Company Act Release No. 11145) of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found, on 
the basis of the information stated in the application, 
that the proposed modifications and amendments of 
the proposed transactions, including adjustments in 
the consideration to be paid and received, are 
reasonable and fair and do not involve overreaching 
on the part of any person concerned, and that the 
proposed modifications and amendments are 
consistent with the policies of Narragansett and with 
the general purposes of the Act. It is further found, 
on the basis of such information, that the 
participation of Narragansett in the proposed 
transactions, as amended, will be consistent with the 
provisions, policies and purposes of the Act, and that 
neither Narragansett’s nor Photo Systems’ 
participation will be on a basis less advantageous 
than that of the other participants. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
and Section 17(d) of the Act and Rule 17d-1, thatthe 
application for amendment of the Commission’s 


order dated February 11, 1980, contained in 
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Investment Company Act Release No. 11043 to the 
extent requested, be, and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11188/May 23, 1980 


In the Matter of 


DEN DANSKE BANK 

af 1871 Aktieselskab 

c/o H. Rodgin Cohen, Esq. 
Sullivan & Cromwell 

125 Broad Street 

New York, New York 10004 


(812-4616) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Den Danske Bank af 
1871 Aktieselskab (“Applicant”) filed an application 
on February 21, 1980, and amendments thereto on 
May 9, 1980 and May 20, 1980, for an order of the 
Commission pursuant to Section 6(c) of the 
Investment Company Act of 1940 (“Act”), 
exempting Applicant from all provisions of the Act. 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant states that as of December 31, 1979, it 
was the largest commercial bank in Denmark and 
the third largest privately held bank in Scandinavia. 
Applicant’s shares are held by an estimated 25,000 
investors and are listed on the Copenhagen stock 
exchange. As of December 31, 1979, its total assets, 
deposits and capital funds amounted to 
approximately $5.9 billion, $5 billion and $540 
million, respectively. Applicant’s net profit for 1979 
was $62.8 million. Applicant, which was chartered in 
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1871, presently has approximately 290 branches in 
Denmark, and its non-Danish interests include one 
subsidiary, one branch, two representative offices 
and seven affiliated banks. In the United States 
Applicant has one representative office and one 
affiliated bank, both located in New York. The 
principal office of Applicant is located at 12, 
Holmens Kanal, Copenhagen, Denmark. 


Applicant’s principal business activities are the 
receipt of deposits and making of loans. Other 
business activities of Applicant include fiduciary 
activities, foreign exchange and underwriting. As of 
December 31, 1979, Applicant’s loans, debt 
instruments, and cash on hand and balances with 
other banks consisted of approximately 49%, 16%, 
and 24% of its total assets, respectively. As of that 
date, deposits represented approximately 66% of 
Applicant’s liabilities. 


Applicant is organized and regulated under the 
Commercial Banks and Savings Banks Act of 2nd 
April, 1974 (“Bank Act’) and is supervised by the 
Inspectorate of Commercial Banks and Savings 
Banks (“Inspectorate”), under the auspices of the 
Danish Ministry of Commerce. Among other things, 
the Bank Act regulates net capital and liquidity 
requirements and diversification tests for 
commercial banks such as Applicant. Applicant is 
required to provide the Inspectorate with monthly 
balance sheets and annual financial statements, 
audited by at least two auditors, one of whom is a 
government-authorized public accountant. 
Applicant submits that the Inspectorate conducts 
regular examinations of commercial banks, which 
are required to make such reports to the 
Inspectorate as it requires. 


Applicant proposes to issue and sell unsecured 
prime quality commercial paper denominated in 
United States dollars to a United States commercial 
paper dealer which will then reoffer the commercial 
paper in minimum denominations of $100,000 to 
institutional investors and other persons who 
normaliy purchase commercial paper. The notes will 
provide Applicant with an alternative source of 
supply of United States dollars which will 
supplement United States dollars it currently 
obtains in the Eurodollar market. Applicant does not 
currently intend to sell the commercial paper in the 
United States in excess of an aggregate of $100 
million at any one time outstanding. 


Applicant plans to sell the notes without registration 
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under the Securities Act of 1933 (“1933 Act”), in 
reliance upon an opinion of its special counsel inthe 
United States that the offering will qualify for an 
exemption from the registration requirements of the 
1933 Act provided for certain short-term 
commercial paper by Section 3(a)(3).of that act. 
Applicant will not proceed with the proposed offering 
until it has received such opinion of special counsel. 
Applicant does not request Commission review or 
approval of the opinion letter and the Commission 
expresses no opinion as to the availability of any 
such exemption. Applicant represents that the 
presently proposed issue of securities and all future 
issues of securities will have received, prior to 
issuance, one of the three highest investment grades 
from at least one nationally recognized statistical 
rating organization, and that its United States 
counsel will have certified that such rating has been 
received. The notes will rank pari passu among 
themselves, equally with all other unsecured 
indebtedness of Applicant, including liabilities to 
depositors, and superior to Applicant's equity 
securities and subordinated debt. 


Applicant undertakes to ensure that, prior to 
purchase, the dealer will provide each offeree of the 
notes with a memorandum which briefly describes 
the business of Applicant, and with Applicant’s most 
recent publicly available fiscal year-end balance 
sheet and income statement, audited in such 
manner as is customarily done for Applicant by 
Danish auditors. The memorandum will describe 
material differences, if any, between the accounting 
principles applied by Applicant in the preparation of 
such financial statements and generally accepted 
accounting principles as employed by banks in the 
United States. The memorandum and financial 
statements will be at least as comprehensive as 
those customarily used by United States bank 
holding companies in offering commercial paper in 
the United States, and will be updated promptly to 
reflect material changes in Applicant's financial 
condition. In the future, Applicant may offer other 
debt securities, such as bankers’ acceptances and 
letters of credit, for sale in the United States, and any 
such future offerings will be accompanied by 
disclosure documents at least as comprehensive in 
their description of Applicant, its business and its 
financial condition as the documents to be used in 
the presently proposed offering (but, in any event, no 
less comprehensive than required by applicable 
federal and state law). Applicant undertakes to 
ensure that each offeree of such securities will be 
provided with such disclosure documents. Any such 
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future offerings will be made with due regard to the 
provisions of rule 146 and the doctrine of 
integration referred to in various releases and no- 
action letters made public by the Commission. 
Applicant consents to having any order granting the 
relief requested under Section 6(c) of the Act 
expressly conditioned upon its compliance with its 
undertakings regarding disclosure documents. 


Applicant will appoint a bank in the United States, 
the Commission, or some other person in the United 
States which normally acts in such capacity, to 
accept service of process in any state or federal 
court action based on the commercial paper it 
proposes to issue instituted by a holder of a note. 
Applicant will expressly accept the jurisdiction of 
any state or federal court in the City and State of New 
York in respect of any such action. Such 
appointment of an authorized agent to accept 
service of process and such consent to jurisdiction 
will be irrevocable until all amounts due and to 
become due in respect of the notes have been paid 
by Applicant. Applicant will similarly consent to 
jurisdiction and appoint a United States agent to 
accept service of process in any action based on any 
other offerings of debt securities that it may make in 
the United States. 


Section 3(a)(3) of the Act defines the term 
investment company to mean any issuer which “is 
engaged or proposes to engage in the business of 
investing, reinvesting, owning, holding, or trading in 
securities, and owns or proposes to acquire 
investment securities having a value exceeding 40 
per centum of the value of such issuer’s total assets 
(exclusive of Government securities and cash items) 
on an unconsolidated basis.” Applicant states that 
there is uncertainty whether it would be considered 
an investment company as defined under the Act. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any person 
from any provisions of the Act, if and to the extent 
that such exemption is necessary or appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicant requests an order pursuant to Section 6(c) 
of the Act exempting it from all provisions of the Act. 
Applicant argues that, as a Danish commercial 
bank, it is subject to extensive regulation by Danish 
banking law which affords sufficient protection to 
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investors. Applicant asserts further that it is 
significantly different from the type of institutions 
that Congress intended the Act to regulate. 
Applicant states that an exemption pursuant to 
Section 6(c) of the Act would benefit institutional 
and other investors, since otherwise they would be 
precluded from purchasing Applicant’s commercial 
paper. Applicant concludes that granting an 
exemptive order pursuant to Section 6(c) of the Act 
would be appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 17, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11189/May 27, 1980 


In the Matter of 


LIQUID CAPITAL INCOME, INC. 
831 National City Bank Building 
Cleveland, Ohio 44114 


(812-4655) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 UNDER THE ACT 


Liquid Capital Income, Inc. (“Applicant”), an open- 
end, non-diversified management investment 
company registered under the Investment Company 
Act of 1940 (“Act”), filed an application on April 3, 
1980, for an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a-4 and 22c-1 thereunder to the extent 
necessary to permit Applicant to compute its net 
asset value per share using the amortized cost 
method of valuing its portfolio securities. 


On April 30, 1980 a notice was issued (Investment 
Company Act Release No. 11148) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 


that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent requested 
be, and hereby is, granted, effective forthwith, 
subject to the following conditions agreed to by 
Applicant: 


(1) In supervising Applicant's operations and 
delegating special responsibilities involving 
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portfolio management to Applicant’s investment 
adviser, Applicant’s Board of Directors undertakes— 
as a particular responsibility within the overall duty 
of care owed to its stockholders—to establish 
proceaures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize Applicant’s net 
asset value per share, as computed for the purpose 
of distribution, redemption and repurchase, at $1.00 
per share. 


(2) Included within the procedures to be adopted by 
the Board of Directors shall be the following: 


(a) Review by the Board of Directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of Applicant's net asset 
value per share as determined by using available 
market quotations from the $1.00 amortized cost 
price per share, and maintenance of records of such 
review.! 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1%, a 
requirement that the Board of Directors will 
promptly consider what action, if any, should be 
initiated. 


(c) Where the Board of Directors believes the extent 
of any deviation from Applicant’s $1.00 amortized 
cost price per share may result in material dilution or 
other unfair results to investors or existing 
stockholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include redeeming shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten 
Applicant’s average portfolio maturity; withholding 
dividends; or utilizing a net asset value per share as 
determined by using available market quotations. 





1To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by its 
Board of Directors in the exercise of its discretion to 
be appropriate indicates of value which may include, 
inter alia, (1) quotations or estimates of market value 
for individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 
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(3) Applicant will maintain a _ dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity in excess of 120 
days.? 


(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
Board’s considerations and actions taken in 
connection with the discharge of its responsibilities, 
as set forth above, to be included in the minutes of 
the Board’s meetings. The documents preserved 
pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act as though such documents 
were records required to be maintained pursuant to 
rules adopted under Section 31(a) of the Act. 


(5) Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
Board of Directors determines present minimal 
credit risks, and which are of high quality as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of 
comparable quality as determined by the Board of 
Directors. 


(6) Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) above 
was taken during the preceding fiscal quarter, and, if 
any such action was taken, will describe the nature 
and circumstances of the action. 





2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11190/May 28, 1980 


In the Matter of 


NARRAGANSETT CAPITAL CORPORATION 
40 Westminster Street 
Providence, Rhode Island 02903 


CHARTER SUPPLY CO., INC. 
and 

GARY B. JACOBSEN 

4562 Martindale Road 
Philmont, New York 12565 


(812-4351) 


ORDER PURSUANT TO SECTION 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER PERMITTING 
JOINT TRANSACTION 


Narragansett Capital Corporation (“Narragansett”), 
registered under the Investment Company Act of 
1940 (“Act”) as a non-diversified, closed-end, 
management investment company and licensed as 
a small business investment company under the 
Small Business Investment Act of 1958, Gary B. 
Jacobsen (“Jacobsen”), a former employee of 
Narragansett, and Charter Supply Co., Inc. 
(‘Charter’), a company formed by Narragansett to 
purchase the assets of a division of Consolidated 
Foods Corporation and in which Narragansett has a 
financial interest, filed an application on August 18, 
1978, and an amendment thereto on December 7, 
1979, for an order of the Commission pursuant to 
Section 17(d) of the Act and Rule 17d-1 thereunder, 
permitting the joint investment by Narragansett and 
Jacobsen in Charter. 


On May 2, 1980, a notice was issued (Investment 
Company Act Release No. 11151) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
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order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found, on 
the basis of the information stated in the application, 
that the participation of Narragansett and Jacobsen 
in the proposed transaction will be consistent with 
the provisions, policies, and purposes of the Act, and 
that the participation of Narragansett will be on a 
basis not less advantageous than that of other 
participants. Accordingly, 


IT 1S ORDERED, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, that the joint investment 
by Narragansett and Jacobsen in Charter as 
proposed in the application be, and hereby is, 
permitted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11191/May 29, 1980 


In the Matter of 


CARDINAL GOVERNMENT SECURITIES TRUST 
155 East Broad Street 
Columbus, Ohio 43215 


(812-4654) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


On May 5, 1980, a notice was issued (Investment 
Company Act Release No. 11155) of an application 
filed on April 7, 1980, by Cardinal Government 
Securities Trust (“Applicant”), an open-end, 
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diversified management investment company 
registered under the Investment Company Act of 
1940 (“Act”), pursuant to Section 6(c) of the Act to 
exempt the Applicant from the provisions of Section 
2(a)(41) of the Act and rule 2a-4 and 22c-1 
thereunder to the extent necessary to permit 
Applicant to compute its net asset value per share 
according to the amortized cost method of valuing 
portfolio securities. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request fora 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that 
the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
faivly intended by the policy and provisions of the 
act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent requested, 
be and hereby is, granted, effective forthwith, 
subject to the following conditions to which 
Applicant has consented: 


(1) In supervising Applicant’s operations 
and delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, Applicant’s Board undertakes—as 
a particular responsibility within the overall duty 
of care owed to its stockholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize Applicant’s net 
asset value per share, as computed for the purpose 
of distribution, redemption and repurchase, at $1.00 
per share. 


(2) Included within the procedures to be adopted by 
the Board shall be the following: 


(a) Review by the Board, as it deems appropri- 


ate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of Applicant’s net asset 
value per share as determined by using available 
market quotations from the $1.00 amortized cost 
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price per share, and maintenance of records of such 
review. ! 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1%, a 
requirement that the Board will promptly consider 
what action, if any, should be initiated. 


(c) Where the Board believes the extent of any 
deviation from Applicant's $1.00 amortized 
cost price per share may result in material dilution or 
other unfair results to investors or existing 
stockholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include redeeming shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten 
Applicant’s average portfolio maturity; withholding 
dividends; or utilizing a net asset value per share as 
determined by using available market quotations. 


(3) Applicant will maintain a_ dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity in excess of 120 
days. 


(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 


thereto) described in condition 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
Board’s considerations and actions taken in 
connection with the discharge of its responsibilities, 
as set forth above, to be included in the minutes of 
the Board’s meetings. The documents preserved 
pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act as though such documents 
were records required to be maintained pursuant to 
rules adopted under Section 31(a) of the Act. 


(5) Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which 
its Board determines present minimal credit 
risks, and which are of high quality as determined 
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by any major rating service or, in the case of any 
instrument that is not rated, of comparable quality 
as determined by the Board. 


(6) Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) above 
was taken during the preceding fiscal quarter, and, if 
any such action was taken, will describe the nature 
and circumstances of the action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








ITo fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by its 
Board in the exercise of its discretion to be 
appropriate indicators of value. In addition, the 
quotations or estimates utilized may include, inter 
alia, (1) quotations or estimates of market value for 
individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 


2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 722/May 22, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6212/May 22, 1980 








LITIGATION 





Litigation Release No. 9091/May 22, 1980 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, announced today that the Commission 
filed a Complaint in the United States District Court 
for the Northern District of Illinois, Eastern Division, 
against R. Jack Bernhardt (“Bernhardt”), a former 
registered representative at Loeb, Rhoades & Co., 
Inc. (“Loeb Rhoades”) from November, 1974 until 
February 11, 1977, and a registered representative 
at Swift, Henke & Co. (“Swift Henke’) from February 
14 until March 14, 1977, alleging that Bernhardt 
violated the antifraud, antimanipulative, credit and 
beneficial ownership reporting provisions of the 
federal securities laws and seeking to enjoin 
Bernhardt from further violations of those 
provisions. The Complaint charges that, from in or 
about December, 1975, until on or about March 14, 
1977, Bernhardt engaged in a scheme to 
manipulate, dominate and control the market in four 
securities: Olympia Brewing Company; Stange Co.; 
Lawrys Foods, Inc. and Fays Drug Company. The 
Complaint alleges that, as part of Bernhardt’s 
scheme, he solicited purchases on the basis of 
assurances of takeovers, made unauthorized trades 
in the accounts of certain of his customers, and 
placed orders for the purpose of raising the prices of 
the securities, sustaining the prices he had 
established and absorbing shares being sold into the 
market. It further charges that Bernhardt devised a 
check-exchange scheme involving certain 
customers in order to create the appearance of 
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payments for securities, arranged illegal bank loans 
and loans from individuals for certain customers to 
purchase securities, and caused his employer firms 
to file false Regulation T requests. It also alleges that 
Bernhardt accumulated in the accounts of 
customers more than 5% of the outstanding stock in 
each security for the purpose of acquiring, holding 
and disposing of the shares of each security as a 
block. 


The Commission’s Complaint also charges Thomas 
P. Danis (“Danis”), a former bank vice-president and 
loan officer who was also a customer of Bernhardt’s, 
alleging that Danis aided and abetted Bernhardt’s 
antifraud violations, violated the beneficial 
ownership reporting provisions of the securities laws 
and violated certain credit provisions by, among 
other things, arranging illegal bank loans for 
customers of Bernhardt’s to purchase securities. 


The Commission’s Complaint also names Turnkey 
Enterprises (“Turnkey”), a partnership, and Andrew 
C. Papas (“Andrew Papas”), A. Patrick Papas 
(‘Patrick Papas”), John R. Powell (“Powell”), Richard 
M. Shure (‘Shure’) and Paul B. Smithson 
(“Smithson”), all former customers of Bernhardt’s, 
alleging that they violated the credit and beneficial 
ownership reporting provisions of the securities 
laws. It is alleged that the defendants gave 
insufficient funds checks to broker-dealers for the 
purchase of securities and that two of the 
defendants, Shure and Smithson, wrote a series of 
insufficient funds checks to Loeb Rhoades for the 
purchase of securities, which were later covered by 
deposits to their bank accounts of checks from Loeb 
Rhoades for the proceeds of sales of those same 
securities. It is further alleged that defendants 
Turnkey, Andrew Papas, Patrick Papas, Powell and 
Smithson obtained bank loans to purchase 
securities in violation of the credit provisions. It is 
further alleged that the defendants failed to report 
on Schedule 13D certain of their holdings of the 
shares of the securities. 


Simultaneously with the filing of the Commission’s 
Complaint, defendants Danis, Turnkey, Andrew 
Papas and Patrick Papas, without admitting or 
denying any of the allegations of the Complaint, 
consented to the entry of a final judgment of 
permanent injunction. 


In a related proceeding, the Commission today 
released an Order Instituting Proceedings against 
Bernhardt, Loeb, Rhoades, Hornblower & Co. (“Loeb 
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Rhoades Hornblower’), the successor firm to Loeb 
Rhoades, and certain former officers of Loeb 
Rhoades and Swift Henke and its former president. 
All of the respondents, except Bernhardt, submitted 
Offers of Settlement and, without admitting or 
denying any of the allegations or findings, consented 
to the issuance of the Commission's Findings and 
Order Imposing Remedial Sanctions released this 
same day. Securities Exchange Act Release Nos. 
16823/ 16824/May 22, 1980. 





Litigation Release No. 9092/May 23, 1980 
U.S. v. F. GAYLORD NANCE AND RICHARD T. FOGLE 


Thomas P. Sullivan, U.S. Attorney for the Northern 
District of Illinois and William D. Goldsberry, 
Administrator of the Chicago Regional Office 
announce that on April 22, 1980, Judge Prentice M. 
Marshall sentenced F. Gaylord Nance (Nance) to 
thirty months incarceration and fined Nance 
$10,000, and sentenced Richard T. Fogel to 
eighteen months and fined him $5,000. Both 
Defendants had entered guilty pleas to one court of 
mail fraud and one count of fraud by wire. Nance, 
Fogle, two oil companies they wholly-owned, Arrow 
Oil Corporation (Arrow), and Texoil Exploration 
Company (Texoil), and others were previously 
enjoined from violations of the antifraud provisions 
of federal securities laws in September of 1978. SEC 
v. F. Gaylord Nance, et al. Civ. No. 78 C 1024 (N.D. 
Il.). 


Nance and Fogle were indicted for mail and bank 
fraud in connection with their activities while trust 
officers of the Continental Illinois National Bank and 
Trust Company (Continental). They were in charge of 
Continental’s Oil and Gas Mineral Section which 
invested customers’ funds in fractional undivided 
interests in oil and gas leases (mineral interests). 
Nance and Fogle were also indicted for operating 
racketeer influenced and corrupt organizations, i.e. 
Arrow and Texoil. 


The fourteen count indictment included allegations, 
among others, of Nance’s and Fogle’s: receipt of 
payments and mineral interests from oil companies 
in return for their investing Continental’s customers’ 
funds with such companies; misrepresentation of 
the actual value of mineral interests to Continental's 


customers; sales of mineral interests to the 
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Continental and Continental's customers at 
considerable profits; conversion of mineral interests 
from the Continental and its customers; and use of 
Arrow and Texoil to disguise their activities. 





Litigation Release No. 9093/May 23, 1980 


SEC v. CENCO INCORPORATED, ET AL. No. 76C 
3258 (N.D. Ill. 1976) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office announced that on April 7, 1980, 
Brendan Casey was enjoined by the Honorable John 
Powers Crowley from violation of the antifraud 
provisions of the Securities Exchange Act. Casey 
consented to the injunction without admitting or 
denying allegations in the Commission’s complaint. 


The injunction was issued in connection with 
Casey’s participation in a $25 million inventory and 
profit inflation scheme at Cenco, Incorporated 
(Cenco), while Casey was employed as controller of 
the Central Scientific Division of Cenco. 


For further information, see Litigation Release Nos. 
7538, 8509, 8747, 8786, 8919, 8970, 8975, 8989, 
and 9055 and, Securities Exchange Act of 1934 
Release No. 11495. 





Litigation Release No. 9094/May 28, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
ALLEN F. LEGEL, ET AL. (S.D. Fla., Ft. Lauderdale, 
Civil Action No. 80-6248-CIV-EPS) 


Jule B. Greene, Administrator, Atlanta Regional 
Office, and William Nortman, Associate Regional 
Administrator, Miami Branch Office, of the 
Securities and Exchange Commission, announced 
that on May 21, 1980 the Commission filed a 
Complaint in the United States District Court, 
Southern District of Florida, Ft. Lauderdale Division, 
alleging violations and the aiding and abetting of 
violations of the antifraud and _ broker-dealer 
financial responsibility provisions of the federal 
securities laws by Allen F. Legel (“A. Legel”), Harry B. 
Braswell (‘Braswell’), John W. Roberts, Jr. 
(“Roberts”), Lawrence L. McGowan (“McGowan”), 
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Lawrence W. Legel (“L. Legel”), and Daniel J. Jones 
(“Jones”). 


In its Complaint the Commission alleged that, 
among other things: A. Legel, Braswell, Roberts, 
McGowan, L. Legel, and Jones were all principals 
and/or control persons of Legel Braswell 
Government Securities Corp. (“LBG”), and Legel 
Braswell Securities Corp. (“LBS”). LBG was a broker- 
dealer effecting transactions in exempt government 
securities, including GNMA _ securities, which 
ceased doing business in January, 1979. LBS was a 
broker-dealer registered with the Commission which 
effected transactions in municipals, as well as other 
securities, and also ceased doing business in 
January, 1979. Both LBG and LBS were adjudicated 
bankrupt on June 6, 1979. As of January, 1980, the 
Trustee in Bankruptcy had identified liabilities of 
$16.8 million, cash on hand of approximately $1 
million, and unliquidated claims in litigation of 
approximately $500,000. 


The Commission further alleged in its Complaint 
that A. Legel, Braswell, Roberts, McGowan, L. Legel, 
and Jones caused LBG and LBS to engage in the 
business of buying and selling various government 
securities, including GNMA’s for immediate and 
delayed delivery; sell and buy standby commitments 
and enter into repurchase (“repo”) and reverse 
repurchase agreements (“reverse repo’) with 
customers and other broker-dealers while and at a 
time when LBG and LBS could not meet their 
financial obligations. 


It was further alleged that the defendants violated 
the antifraud provisions of the federal securities laws 
in that they failed to disclose, and made misleading 
statements regarding, among other things, that LBG 
was operating at a loss; had losses in excess of 
$500,000; lacked working capital and was in danger 
of losing its credit which would necessitate that all 
outstanding transactions be closed out; and was 
using customer funds and securities as working 
capital. 


The Commission also alleged that the defendants 
aided and abetted violations of the “Net Capital 
Rule” in that LBS, which guaranteed certain of LBG’s 
loans, transacted business at a time when the 
aggregate indebtedness of LBS to all other persons 
exceeded 1,500 percentum of its net capital. 


Further, the Commission alleged that the 
defendants aided and abetted violations of Section 
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10(b) of the Securities Exchange Act of 1934, and 
Rule 10b-16 thereunder, in that the defendants 
permitted and caused LBG, a broker-dealer, to 
extend credit in “repo” and “reverse repo” 
transactions involving GNMA securities without 
establishing procedures to assure that customers of 
LBG received disclosure of the credit terms involved 
in said transactions. 


The Commission requested that the Court enter an 
injunction to enjoin the defendants from further 
violations and the aiding and abetting of violations of 
the antifraud and financial responsibility provisions 
of the federal securities laws. 





Litigation Release No. 9095/May 29, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
ASSOCIATED FOOD STORES, INC. United States 
District Court for the District of Columbia, Civil 
Action No. 80-1338 


The Commission announced today that it filed a civil 
injunctive action in the United States District Court 
for the District of Columbia against Associated Food 
Stores, Inc. (“Associated”), operator of a wholesale 
grocery, with offices at 179-45 Brinkerhoff Avenue, 
Jamaica, New York, 11433. The Commission's 
Complaint alleges violations of the reporting 
provisions of the federal securities laws and seeks a 
Judgment of Permanent Injunction and Other Relief. 


The Complaint alleges that Associated as part of a 
continuing course of violative conduct, has failed to 
file its Annual Reports on Form 10-K for its fiscal 
years ended July 28, 1979, 1978 and 1977, required 
to have been filed with the Commission by October 
27, 1979, 1978 and 1977, respectively, and its 
Quarterly Reports on Form 10-Q for each of its fiscal 
quarters ended January 31, 1977 through January 
31, 1980. 


The Complaint requests that the Court order 
Associated to file forthwith, with the Commission, its 
Annual Reports on Form 10-K for its fiscal years 
ended July 28, 1979, 1978 and 1977, and its 
Quarterly Reports on Form i0-Q for its fiscal quarters 
ended January 31, 1977 through January 31, 1980. 
In addition, the Commission requests that the Court 
enjoin Associated from further violations of the 
reporting provisions of the federal securities laws. 
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CORPORATE REORGANIZATION 
Release No. 323/May 2, 1980 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In Re 


THE DUPLAN CORPORATION, 
DUPLAN FABRICS, INC., 
Debtors 

76 B 1967 (KTD) 

76 B 1968 


IN PROCEEDINGS FOR THE REORGANIZATION OFA 
CORPORATION 


ADVISORY REPORT OF THE SECURITIES AND 
EXCHANGE COMMISSION ON PROPOSED PLAN OF 
REORGANIZATION 


This advisory report is submitted by the Securities 
and Exchange Commission (‘Commission’) 
pursuant to Section 173 of Chapter X of the 
Bankruptcy Act (11 U.S.C. §573)! and Bankruptcy 
Rule 10-303(b) with respect to the Trustee’s plan of 
reorganization (“plan”) of The Duplan Corporation 
(“Duplan”) and Duplan Fabrics, Inc. (“Fabrics”).? 


We conclude that the Trustee’s plan Is feasible but it 
is not fair and equitable to Duplan’s creditors. The 
plan can be made fair and equitable by relatively 
modest amendments. 


On August 31, 1976, Duplan and Fabrics filed 
original petitions under Chapter XI of the Act in the 
United States District Court for the Southern District 
of New York. On October 5, 1976, the Bankruptcy 
Court granted the Commission's motion to transfer 
the cases to Chapter X, and on the following day, 
Alfred P. Slaner was appointed Reorganization 
Trustee (“Trustee”). 


The Trustee duly filed and served his report of 
investigation dated May 22, 1978. He filed a plan on 
August 15, 1979, subsequently amended on 
October 2, 1979, and further amended by a letter 
agreement dated January 17, 1980, embodying a 
proposed settlement of claims of the four bank 
creditors and counterclaims asserted by the Trustee 
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and the present Indenture Trustee for the 5-1/2% 
convertible subordinated debentures. 


Hearings were held on October 22-26 and November 
26-27 in 1979 and January 14-17, 1980. The court 
found the plan worthy of consideration and referred 
it to the Commission for report pursuant to Section 
172 of Chapter X and Bankruptcy Rule 10-303(b). 


|. THE DEBTORS 


Duplan was incorporated in 1917 in Delaware, 
succeeding predecessors originating in 1898. The 
present name, The Duplan Corporation, was 
adopted in 1941. Its common stock and debentures 
were traded on the New York Stock Exchange.? In 
December 1965, 44% of Duplan’s common stock 
was acquired by Robert A. Levinson through a 
company controlled by him, and anew management 
was_ installed, which undertook an_ extensive 
program of modernization. In 1970, the holding 
company distributed the Duplan shares to its 
stockholders, giving Levinson a direct ownership of 
21.2%. 


Until the mid-1970’s, Duplan was generally 
profitable and was an innovator and leader in the 
development of new textile products and in the use 
of new yarns. The 1965 acquisition followed a 





‘Since these cases were filed prior to the effective 
date of the Bankruptcy Code of 1978, they are 
governed in all respects by the Bankruptcy Act as in 
effect at the time of the filing of the petitions herein. 
Pub. L. 95-598, Title IV, §403(a). 


“Our references to “Duplan” or “Debtors” include 
The Duplan Corporation and all of its subsidiaries, 
except where a distinction among entities is 
expressly indicated. 


3As of 12/5/79, there were 5,712 holders of record 
of common stock and 1,156 holders of record of the 
convertible debentures. These convertible 
debentures and common shares were suspended 
from trading on the New York Stock Exchange at the 
close of trading on August 16, 1976, and 
subsequently delisted. Trading has continued onthe 
over-the-counter market. 
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decline in Duplan’s profits. At that time, the 
company was engaged in the texturing of synthetic 
yarns and conventional yarn throwing. 


In 1967, Duplan embarked on a program of 
diversification and acquisition. Between April 1967 
and June 1970, 17 acquisitions were made at a total 
cost of approximately $64 million for cash, and 
securities.° In 1969 Duplan sold publicly $15 million 
of 5-1/2% convertible subordinated debentures, 
due February 1, 1994; and 400,000 shares of 
common stock were sold in 1970 for $10.3 million. 
More securities were issued in acquisitions. 
Additional funds were borrowed from institutional 
lenders. During the years 1967 through 1971, 
Duplan also spent approximately $40 million for new 
equipment, additional manufacturing plants, 
improvement and expansion of existing facilities 
and internal diversification. 


These investments provided Duplan with increased 
Capabilities in its existing operations, and gave it 
entree into the apparel and apparel components 
markets. New lines of yarn, production of bonded 
fabrics, dyeing of yarns and piece goods, carpet 
manufacturing, manufacturing of textile machinery, 
wholesaling of men’s medium priced double knit 
suits, and the retailing of home crafts items and 
fabrics, were among the items added to Duplan’s 
operations. By 1969, Duplan plants increased from 
3 in 1965 to 43, and it had increased its employees 
from 1,200 to 6,000. Sales had grown from $25 
million in 1965 to $113 million in 1969. 





In Millions 
Reported Net Income 
(loss) 
$1.5 
$1.4 
$2.5 
(0.041) 

0.242 


Fiscal Year: 


1962 
1963 
1964 
1965 
1966 


Duplan’s fiscal year ended September 30. In 1976, it 
shifted to a 52 week year ending on approximately 
September 30. Unless otherwise indicated, all 
references to years herein refer to the fiscal year. 


°All of the stock of Barbet Sales Inc., was purchased 
in July 1969. Its subsidiary Barbet Fabrics, Inc., 
renamed Duplan Knits Inc., and then Duplan 
Fabrics, Inc., is the other debtor in this case. 
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As indicated by the number of plants acquired, 
Duplan still faced a major task of consolidation and 
integration. Over the next years, it liquidated or sold 
parts of its acquisitions and of new projects of its own 
that did not succeed. Duplan’s earnings and credit 
drastically deteriorated, as the following Table | 
shows: 


TABLE | 
THE DUPLAN CORPORATION 
Summary of Consolidated Income 
Fiscal Years Ended September 30 
(in millions) 
1970 1971 1972 1973 1974 1975 
Sales $107 $128 $131 $147 $151 $116 
Cost of sales 84 103 109 121 130 106 
Selling, general 
and admin. 10 13 18 19 19 17 
*Profit (loss) $13 $4 $7 $2 $7) 
Discontinued operations (1) (1). (2 1 
Other income—net 1 il 1 
Interest (4) (4) (6) 
Income tax provision (4) (1) 1 
$5 $2 $(4) $(12) 
Write-offs! (14) 
Losses on assets sold (i) *@) 
Net income $5 $6 $1 $2 $(19) $(13) 
*As restated through 1975 to eliminate operations of divisions 
discontinued. 


‘During the years 1971-1972 gains of $10 million from sales of 
two yarn plants and two divisions, were offset by $9.1 million of 
reserves for losses on other properties. After allowance for related 
income tax effects, only a nominal balance appeared in the 
income statement. The tax computations were revised in 1973, 
with similarly offsetting effects. These adjustments minimized 
the losses recognized in 1974. 


In retrospect, this dramatic turn in the fortunes of 
the Debtors can be attributed primarily to losses 
incurred in its textile operations as a result of the 
collapse of the double knit:textile boom. Prior to the 
1960's, the double knit industry was small. By the 
end of 1968, double knitting was an industry in its 
own right. However, its dynamic growth capacity 
proved vulnerable. By early 1974, when capacity 
had reached its highest point, a recession was in 
progress in the United States. The recession and the 
Arab oil embargo had a severe adverse effect on the 
double knit industry. The petroleum based raw 
materials rose in price. Knitters were forced to sell 
their goods, which had been produced at all time 
high costs, at record low prices. By early 1975, the 
industry which had approximately 25,000 machines 
available for production, was able to operate only 
one-half that number and fabric prices often failed to 
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cover much more than variable costs. As the double 
knit boom collapsed, Duplan also suffered severe 
Operating losses in the textile segment of its 
business. These losses, and the write-off of 
intangibles relating to the acquisition of certain of 
the company’s knitting and yarn texturing 
operations, led to the results tabulated in Table | 
above and ultimately to this case. 


Duplan had, at this time, National Credit 
Organization’s (“NCO”) highest rating. But in 
January 1975, NCO withdrew that rating and at the 
same time recommended to its subscribers that the 
extension of trade credit to Duplan be reduced to a 
limit of $250,000. Shortly thereafter, Dun and 
Bradstreet refused to rate the credit worthiness of 
Duplan and NCO withdrew the qualified rating as a 
result of “the magnitude of the recent past losses 
coupled with projected unfavorable results”. 


Duplan relied heavily on bank financing, which grew 
from $5 million under its 1967 credit agreement to 
$34.5 million under its 1972 credit agreement. At 
the end of 1974, the present credit agreement, ona 
secured basis, was substituted. Duplan was unable 
to meet the terms of these loans and the agreement 
was repeatedly amended. The March 31, 1975, 
amendment authorized borrowing another $10 
million on accounts receivable, and was 
implemented by a factoring agreement with 
Chemical Bank New York Trust Company, 
(“Chemical Bank”), one of the lending banks. During 
this period, Duplan was discussing recapitalization 
with the lending banks. 


In June 1976, management submitted a formal 
proposal to its bank creditors for a recapitalization. 
Discussions continued through July 1976 during 
which time the payment of subordinated 
indebtedness was delayed. Subordinated notes in 
the principal sum of $861,000 came due on August 
4, 1976. Management negotiated an extension with 
about half of the noteholders, but paid $450,000 to 
Athlone Indutries, Inc.® 





The Trustee has brought an action to recover this 
payment as preferential. 


7Laga and Kitchener were organized in the Virgin 
Islands and Canada, respectively. The subsidiaries, 
except Fabrics, are not parties to this case, although 
owned by the estate. 
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The interest payment on Duplan’s 5-1/2% 
convertible subordinated debentures due on August 
1, 1976, was not paid. This constituted an event of 
default under the indenture as well as other loan 
agreements. Duplan was unable to cure the default 
within the permissible 30 day period, and this case 
was commenced on August 31, 1976. 


Il. THE TRUSTEE’S ADMINISTRATION 


When the petition was filed, Duplan included, as 
divisions, the Rochester Button Company (“RBD”) 
and Duplan Yarn, and the following wholly-owned 
subsidiaries: Fabrics, Andrex Industries Corp. 
(which also owned 50% of Complex Industries 
Corp.), an apparel manufacturer, Laga Industries, 
Ltd., Wundies, Inc., Kickaway Corporation, Kitchener 
Button Industries, Ltd. and Lady Suzanne 
Foundations, Inc. The operations of Fabrics were 
conducted through three divisions, Knits West, 
Duplan Warp Knits and Duplan Prints, and a wholly- 
owned subsidiary, Naomi Knitting Mills Inc.’ 


The product lines as at August 31, 1976, were 
broadly classifiable into four categories: fabrics, 
yarn, apparel and apparel components. The fabric 
business consisted of the design, manufacture and 
sale of fabrics knitted from synthetic yarn and from 
blends of synthetic and natural fibers. The 
manufacturing processes encompassed single, 
double or warp knitting, dyeing and finishing. 
Contract knitters were relied on for part of Duplan’s 
production. The fabric business also included the 
operation of fifteen retail stores engaged in the sale 
of fabrics and sewing notions and the design and 
distribution of printed fabrics. The printing was done 
by contract printers. 


The yarn operation consisted of the mechanical 
texturing of synthetic bulk yarns which produce a 
stable woven or knitted fabric used throughout the 
apparel industry. The apparel business consisted of 
the manufacture and sale of ladies’ and children’s 
underwear and children’s sleepwear. The apparel 
component business consisted principally of the 
manufacture and sale of a wide variety of plastic 
buttons for use on apparel. 


The Trustee undertook a comprehensive analysis of 
the textile operations and instituted programs to 
eliminate duplicate functions and to reduce 
overhead and, through centralized marketing 
efforts, to eliminate overlapping lines and to explore 
alternative markets. Convinced that the textile 
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Table Il summarizes the Trustee’s operations.® 
TABLE Ii 
THE DUPLAN CORPORATION 
Summary of Consolidated Income 
Fiscal Years 1976-1979 
(000 omitted) 


Sales—discontinued operations 


Continuing Operations: 
Net sales 
Cost of sales 
Selling, general & administrative 


Income tax provision? 
Current interest 


Interest on long-term debt? 

Interest income 

Other adjustments 

Discontinued operations 

Write-downs & sales 

Operating loss adjustment 
Net income (loss) 


Current income taxes: 

Discontinued operations 

Continuing operations 
Total 

Operating loss adjustment 
Net 


Accrual of interest on most debt ceased on filing this case. We have estimated the comparable portion of 1976 interest. 


>Gain on repurchase of debentures, December 1975. 


10-03-76 
$75,512 


10-02-77 
$22,759 


10-01-78 
$19,200 


09-30-79 
$13,753 


$32,686 
$25,671 


$37,361 
$27,334 
7,558 7,199 
$(543) $2,828 
28 (2,515) 
(203) (151) 
$(718) $162 


609 


$41,833 
$30,416 
7,831 
$3,586 
(2,649) 
(139) 
$798 
994 2,203 
1,200* 
(794) 
(662) 
2,220 
$3,100 


1,483 
(291) 
3,189 
$7,382 


(540) 


(24,353) 1,200 


$551 


$(34,290) 


$4 $(507) 
195 (28) 
$199 $(535) 


$(194) 
Z;5k9 
$2,321 
(2,200) 
$121 


$488 
2,649 
$3,137 
(3,189) 
$(52) 


$199 $(535) 


‘In 1977 Duplan terminated a contributory pension plan. Annuities were purchased to satisfy all liabilities thereunder. After audit by the 
Pension Benefit Guaranty Corp. and the Internal Revenue Service in 1978, the fund was dissolved and a recovery of $1.2 million by 


Duplan was recorded. 


segment could not be salvaged, all components of 
the textile and yarn operations were discontinued or 
liquidated, and the plant and equipment used 
therein has been disposed of pursuant to court 
order. 


Ill. ASSETS AND LIABILITIES 


Appendix A sets forth the Debtor’s assets and 
liabilities as reflected in its September 30, 1979, 
audited consolidated balance sheet, summarizes 
the effect of the liquidations completed after that 
date, and of the proposed settlement and plan to 
identify the pro forma assets and liabilities of the 
reorganized company. 


About half of the $61.6 million of September 30, 


1979, consolidated assets is cash or equivalent 
which will be distributed to creditors. The balance 
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consists of about $26.3 million of assets of the two 
operating divisions, Wundies and RBD, $2.2 million 
of deferred payments for properties sold, and not 
reflected on the balance sheet, related tax benefits 
and causes of action. 


The principal cause of action is a lawsuit Duplan 
began in 1969 against Deering Miiliken, Inc., and 
against a French company, and subsidiaries of each, 
manufacturers of textile machinery. About 36 other 
suits, involving related controversies between the 





8Fiscal year 1976, with 11 months of pre-filing 
operations, is included for continuity. The table is 
based on the latest restatements, which 
retroactively reclassify the textile and yarn divisions 
as discontinued operations. Their sales are shown 
but not included in the ongoing business 
computation. 
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defendants and other textile companies, were 
consolidated for trial in the United States District 
Court for the District of South Carolina (No. 71-306). 
The disputes related to machinery used to process 
synthetic yarn by plaintiffs, called “throwsters”. 
Plaintiffs charged a conspiracy in violation of the 
antitrust laws. A large part of the case involved 
extension of patent monopolies originally held by 
defendants in order to collect royalties on invalid or 
inapplicable patents. The plaintiffs were successful 
on the issue of liability, the court finding that 
plaintiffs had proven a horizontal antitrust 
conspiracy. It also found that seven patents were 
invalid and that the antitrust violation precluded 
recovery of royalties on others.? The issue of 
damages remains to be tried. Duplan relies primarily 
on about $4 million of royalty payments it made to 
defendants. It asserts triple damages and attorney 
fees under the antitrust laws, estimated at about $14 
million. Defendants deny that there are recoverable 
damages.!° 


The major liabilities are represented by the term 
bank loans amounting to $38.4 million principal. 
The subordinated notes, which are privately held, 
total $6.1 million. They were issued by Duplan in 
connection with acquisitions.!' The subordinated 
debentures, publicly held, amounted to $19.2 
million. Total funded debt was as follows: 


000 omitted 
Pre- 
bankruptcy Book 
Total 
$39,114* 


6,105 


Principal Interest 
$38,500 $614 
6,045 60 


Term bank loans 
Subordinated notes 
5-1/2% convertible sub 

ordinated debentures 19,198 616 19,814 
$63,743 $1.290 $65,033 
*Reduced to $38,385,000 by allowance of $728,987 of setoffs 
under the settlement. 


The subordinated notes are subordinated to the 
bank debt. The debentures are subordinated to both. 
Claims of trade creditors are estimated at $2.6 
million, of which an estimated $500,000 are 
classified as small claims. The notes and 
debentures are not subordinated to the trade claims, 
and the trade claims are not subordinated to anyone. 


Duplan has outstanding 2,653,551 shares of 
common stock. It also has outstanding 8,319 shares 
of $4 convertible preferred stock, with a liquidation 
preference of $831,900. As the debtor is insolvent, 
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the plan makes no provision for the preferred and 
commen shares. 


In addition to the setoffs, the banks claim that their 
loans are secured by a security interest through a 
pledge of all the stock of Wundies, Kitchener, 
Fabrics, Andrex, Laga, and Lady Suzanne’ and 
security interests in specified real estate and 
equipment. The $5,021,000 of restricted 
certificates of deposit, included as cash in Appendix 
A represent net proceeds of property sold prior to the 
balance sheet date, and substituted for the claimed 
liens. 


The banks commenced an adversary proceeding in 
this case to establish these security interests. 
Objections were filed by the Reorganization Trustee 
and the Indenture Trustee for the subordinated 
debentures. Aside from questions of detail, they 
charged that security interests were invalid or 
fraudulent conveyances, challenged the banks’ 
status on equitable grounds, and asserted 
counterclaims. The case has not been tried, and the 
parties have proposed a compromise, which is 
included in the Trustee’s plan. 





*Duplan Corp. v. Deering Milliken, Inc., 444 F. Supp. 
648-779 (D.S.C. 1977), aff'd 594 F.2d 979 (4th Cir. 
1979), cert. denied 100 S.C t. 666. The trial court 
had dismissed two foreign defendants, but the Court 
of Appeals held them also liable. 


‘°A case of this complexity defies summarization. 
The description in the text does not purport to state 
the claims and defenses exhaustively or even to 
identify the significant legal issues. It merely 
indicates the magnitude of the case. 


‘Subordinated Notes: 
Interest 
Unpaid 

to 8/31/76 
$2,000 
41,658 
8,731 
3,039 


Principal 
$150,000 
4,999k000 
461,600 
11,256 
422,968 
$6,044,824 


*4% notes and $4 million of the 5 
stock 


Total 
$152,000 
5,040,658 
470,331 
14,295 
5,111 428,079 
$60,539 $6,105,363 


notes were convertible into Duplan 


note* 


notes* 


4 
5 
6% notes 
9 


notes 
Note at prime rate 


Total 


‘’°Wundies and Kitchener are part of the continuing 
business. The other four have been liquidated or 
sold and the security now relates to the proceeds. 
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Consolidated liabilities include claims of trade 
creditors of Fabrics, which has been liquidated. Its 
reported assets, which are negligible, and consist 
mainly of the disputed bank setoffs, are about 9% of 
its liabilities.'> Fabrics will be consolidated with 
Duplan under the plan. 


IV. SUMMARY OF PLAN 


Duplan, as reorganized, will consist, as it is now 
constituted, of the apparel business (Wundies and 
Kickaway) and of apparel components (RBD and 
Kitchener). The reorganized company will be 
managed by a board of directors consisting of seven 
members designated by the trustee and subject to 
court approval pursuant to Section 221(5) of 
Chapter X. 


The liabilities of the subsidiaries, including RBD, 
whose current operating liabilities as a Duplan 
division are technically administrative expenses, will 
be paid in the ordinary course of business. 


Administrative costs, principally allowances of 
compensation to be determined by the court, and tax 
claims are to be paid in cash from $30 million in 
cash available for distribution. The balance of the 
cash, estimated at about $27.6 million, will be 
distributed to creditors, along with all the common 





'5Fabrics’ audited balance sheet at September 30, 
1979 was: 
(000 omitted) 

...$33* 
...251* 
Prepayments 6% 25° 
.. 2,447 
$2,756 


Cash Reserve for phaseout 


Receivables.... Pre-bankruptcy debt 
Trade creditors ... ; .. 866 
$29,337 
.... $30,294 
Stock «6.23 ar 25 


Bank setoffs Patent. ...25. 


Assets Liabilities ........... 


Retained earnings (deficit) (27,563) 


$2,756 
*Net liquidation value $200,000 


'Post-bankruptcy interest has not been included. 
About four years of post-bankruptcy interest is 
involved. For solvency purposes about $100 million 
in value would be required to provide an equity for 
the stock. Consolidated Rock Products Co. v. DuBois, 
312 U.S. 510, 527 (1941). 


‘Consolidated Rock Products Co. v. DuBois, supra at 
520-525; Gulfco Investment Corp. 593 F.2d 921 
(10th Cir. 1979), Flora Mir Candy Corporation, 432 
F.2d 1060 (2d Cir. 1969). 
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stock valued for purposes of the plan at $27.2 
million, at $10 per share. Since assets are valued at 
substantially less than $69 million of allowable 
debt,!* no participation is provided for the stock. 


Trade creditors with allowed claims of $3,000 or 
less, including those who elect to reduce their claims 
to that amount are to be paid in cash. All other trade 
creditors will receive cash and stock, as indicated 
below. Trade creditors of Fabrics are treated as 
Duplan creditors. That is commonly known as 
“substantive consolidation”, which generally calls 
for specific findings to support such a result.!° But 
that is not necessary in this case. Since they were 
guaranteed by Duplan, the Fabrics trade claims are 
contractual claims against Duplan, and are so 
classified by the plan. 


The plan incorporates the proposed settlement of 
the adversary proceeding. The salient features of the 
compromise are a release of the claimed security 
interests, and an offer of $6 million (about one-third 
in cash and two-thirds in new stock), fromthe banks’ 
agreed share of the estate, to those debenture 
holders who release their claims against the banks. 
The banks will retain the pro rata share of the $6 
million of those debenture holders who do not 
execute a release. 


Table Ill below shows the distribution of cash and 
stock to the creditors. It reflects also the settlement 
with the banks. 


V. FAIRNESS AND FEASIBILITY 


Sections 174 and 221(2) of Chapter X require that to 
approve or confirm a plan the court must find the 
plan “fair, equitable and feasible.” There is no 
question of feasibility in this case. Fairness in this 
case requires a comparison of the rights of creditors 
as measured by their claims and what they receive in 
cash and new securities in exchange for their claims. 


Consideration of value is usually an essential part of 
the issue of fairness. The scope of the necessary 
valuation depends on the specific issue of fairness 
that must be resolved. In this case, about half of the 
estate is cash available for distribution which does 
not require valuation. It is the stock of the 
reorganized company, valued at $10 per share, that 
is being used to meet the conflicting claims of four 
creditor subclasses. 


The noteholders have claims totaling about $6.1 
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TABLE III 
THE DUPLAN CORPORATION 
DISTRIBUTION PURSUANT TO TRUSTEE’S PLAN 


(000 omitted) 


Cash 


No. of 
Creditors 
4 


Allowed 
Claims 
Bank term loan $38,385 
Less: Chemical Bank 
cession: 
Net 
Trade creditors 
Small claims 
Subordinated notes 
Subordinated debentures 
Settlement? 

Total 
Reserve for costs 
Tax claims 

Total 
*Estimate 
‘Includes $1,773,000 held by Chemical Bank as a claimed setoff. 
*See text. 


$38,385 
2,100* 
500* 
6,104 
19,814 


$24 ,26 


$66,903 


million, and under the plan they are to receive 
common stock valued at that amount, at $10 per 
share and no cash. It is their contention that the 
stock is worth less and that a larger percentage of the 
stock would be required to satisfy their claims. Any 
additional stock would be necessarily obtained from 
the debenture holders who are subordinate to them. 
The noteholders also contend that as paramount or 
senior creditors they should receive, in lieu of an 
equivalent amount of stock, $1.98 million in cash 
that the plan provides for the debenture holders. 


A. Valuation 


The “value” of a business or property is based on 
expectations of profit. As the late Judge Frank of the 
United States Court of Appeals for the Second Circuit 
observed, “Value is the present worth of future 
anticipated earnings. It is not directly dependent on 
past earnings; these latter are important only as a 
guide in the prediction of future earnings.”'* Thus, to 
arrive at the value of a debtor's business, prospective 
earnings are capitalized at a rate derived from 
market yields on comparable businesses. The 
Supreme Court has stated that the application of this 
standard: 


“requires a prediction as to what will occur in 
the future, an estimate, as distinguished from 
mathematical certitude is all that can be made. 
But that estimate must be based on an 
informed judgment which embraces all facts 
relevant to future earning capacity and hence 
to present worth, including, of course, the 
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Amount 
$24,261! 


858 
500 


1,981 
$27,600 
2,200 
200 
$30,000 


Stock—$10/share 

Percent 

of Claim 
23.8 


Total 
Percent 


of Claim 
63.2 


Percent 
of Claim 
87.0 


Amount 
$9,124 


Amount 
$33,385 


(1,000) 
$8,124 
860 


(2.6) 
21.2 
41.0 


(1,000) 
$32,385 
1,718 


(2.6) 
84.4 
81.8 
500 100.0 
6,104 100.0 
combined below 
14,093 fia 
$54,800 81.9 


) 63.2 
40.8 
100.0 _ 

= 100.0 
40.8 
20.3 


40.6 


6,104 
8,093 
4,019 
$27,200 


10.0 
41.3 


nature and condition of the properties, the past 
earnings record, and all circumstances which 
indicate whether or not that record Is a reliable 
criterion of future performance.””’ 


Bear Stearns & Co. (“Bear Sterns”), an investment 
banking firm, was employed by the estate in valuing 
the debtors. The First Manhattan Company, another 
investment banker, was retained by a group of 
subordinated noteholders to review Bear Stearns’ 
report and to form an opinion as to the fair market 
value of the proposed new common stock. Babian, 
Coyle & Company (“Coyle”), an accounting firm, was 
employed by the same group to examine the 
management forecasts on which Bear Stearns 
relied, and the tax loss carryover. Irving L. Schwartz, 
a retired partner of an accounting firm, presently a 
corporate advisor, was the third expert employed by 
this group, assigned to value the continuing 
operations. 


All of the testimony relating to going concern value 
and tax loss was based on forecasts, discussed in 
Appendix B, of the two operating divisions, Wundies 
and RBD, prepared by their respective 
managements. The consolidated forecasts, which 


‘6Frank, Epithetical Jurisprudence and the Work of 
the Securities and Exchange Commission, 18 
N.Y.U.L.Q. Rev. 317, 342, n.68 (1941), cited with 
approval in Protective Committee v. Anderson, 390 
U.S. 414, 442, n.20 (1968). 





‘7Consolidated Rock Products Co. v. Dubois, supra, 
312 U.S. at 526. 
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exclude nonoperating assets and other 
extraordinary items, such as costs of this case, may 
be summarized as follows: 


(000's omitted) 
Projected Income 

Projected Sales before Tax 
$44,775 
$51,700 
$58,000 


$64,500 


after Tax’ 
$3,695 $1,995 
$5,095 $2,750 
$5,910 
$6,705 


$3,190 
$3,620 
Federal income tax 

Bear Stearns concluded that the four-year average of 
management's projected after-tax earnings of 
$2,890,000, would be a reasonable estimate of 
reorganized company’s earning power. The forecast 
for 1980 allows for an anticipated recession, 1981 is 
treated as anormal year, and 1982 and 1983 reflect 
Wundies’ expectations of entry into new products. 
Bear Stearns was impressed by the market positions 
of both divisions and by the business strategy and 
merchandising concepts of the present operating 
management of both companies. 


To determine the appropriate multiplier, Bear 
Stearns analyzed the financial and operating results 
of 15 selected textile/apparel companies for the 
years 1974-1978. Several are very large diversified 
textile companies; others are medium sized and 
engaged only in a few segments of the 
textile/apparel industry. It characterized the 
selected companies as having been generally 
profitable but with volatile earnings, with modest 
growth in most cases and all in sound financial 
condition. 


The companies selected did not include a company 


principally engaged in button manufacturing,'® 
since there appears to be no significant public 
company of this character. Diversified textile 
companies manufacture many products, including 
apparel components, like buttons, sold primarily to 
apparel manufacturers. The expert’s overriding 
consideration was the selection of a broad range of 
textile and apparel companies whose historical 
performance would be relevant to an investor 
considering an investment in a reorganized Duplan. 


For each of the years 1974-1978, Bear Stearns 
divided the average of the annual high and low 
market prices of the common shares by the annual 
earnings per share for each of the 15 companies. For 
1979, market quotations through August 31, 1979, 
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and the latest available twelve months earnings were 
used. A spot ratio was also computed for the 
September 10, 1979, market price. The result, as 
tabulated in the Bear Stearns’ report, (excluding six 
dificits and four very high ratios representing 
nominal earnings'’*) produced 80 annual ratios, 
three of which exceeded ten and two of which were 
less than three. The average ratios of all companies 
for each year ranged from 5.1 to 6.3. 


At the hearing, Bear Stearns’ representative testified 
that he made allowance for the fact that several of 
the companies were larger and stronger, with more 
assets, more efficient plants, and greater diversity 
and fewer things to go wrong that would affect them 
as a whole. He stated that the House of Ronnie, with 
an average ratio of 4.9, a direct competitor of 
Wundies, was more comparable to Duplan. It was 
Bear Stearns’ judgment that a reasonable range of a 
multiple for Duplan would be four to five times 
earnings. Applying a multiplier of five to the estimate 
of annual foreseeable earnings of $2,890,000, Bear 
Stearns determined that the continuing operations 
of Duplan had a value of $14,450,000. 


The three witnesses for the subordinated 
noteholders took somewhat different approaches to 
going-concern valuation. Coyle limited its attention 
to the earnings projections. It concluded that total 
after tax earnings for the five years 1979-1983 would 
be in excess of $3 million less than the projections. 
The $3 million was apparently based on 
recomputing the income for both divisions on the 
assumption that rates of sales growth and ratios of 
gross profit and overhead expenses to sales, would 
correspond to historical patterns for 1974-1978, 
producing pre-tax income reductions of about $3 
million for Wundies and $3.2 million for RBD. 





'8Belding Heminway, one of the selected com- 
panies, reported “Buttons and Notions” as 35% 
of its sales in 1978, without segregating buttons from 
notions. RBD’s portion of the forecast consolidated 
sales used by Bear Stearns, are about 45% of the 
total. 


‘9Price/earnings ratios can be computed only if 
there are earnings, and the computation is 
misleading if the earnings are negligible. Our 
exclusions reflect three consecutive bad years for 
two of the companies examined, two unprofitable 
years for one company and one bad year for two 
others. 
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Coyle also questioned whether the forecasts for 
1980 correctly gauged the duration of the recession 
and pointed out that costs for the additional facilities 
which Wundies will require to meet its expected 
enlarged business after 1981, have not been allowed 
for. Coyle similarly criticized the omission of interest 
costs for Wundies recurrent inventory loans.” First 
Manhattan was of the view that the forecasts should 
not be considered. It valued the going businesses by 
multiplying 1979 projected earnings, $2,120,000 by 
five, producing a value of $10.6 million rather than 
$14.4 million. 


Schwartz revised the forecast consolidated sales by 
using the 1980 combined sales of $44,775,000 
minus $2,400,000.2! He used the adjusted 1980 
sales—$42,375,000 as the base for a sales forecast, 
involving an annual increase of approximately 
9.6%.” His aggregate sales for the four years were 
$195 million compared to about $240 million 
forecast by Duplan. His pretax income of $19.5 
million was computed as 10% of revised sales of 
$195 million. After adjusting for the forecast 
corporate expenses and a 46% tax rate, he reached 
an average annual net income of $2,507,000. 
Although he accepted in principle the five times 
multiplier used by Bear Stearns, he also accepted 
First Manhattan’s objection to applying this multiple 
to future income. He tried a multiple of four, 
producing a value of $10,030,000, but concluded 
that $10.5 million was the most appropriate value. 


B. Tax Loss Carryover and Lawsuit 
The tax loss carryover, the subject of an Interna! 


Revenue Service letter ruling, dated January 11, 
1980, is estimated at $28,355,000. Duplan also has 


an investment tax credit carry forward of $448 000.73 
These tax benefits produce value only to the extent 
that taxable income is realized. The actual saving 
from operating loss deductions is a percentage of 
the deduction, i.e., the applicable statutory tax rate 
at the time it is used, assumed to be 46%. The 
investment tax credit produces a 100% savings 
when used. 


The Trustee’s forecast of the reorganized company’s 
income and income taxes for the years 1980-1983 
are: 


Carry- 


Income Federal over 


Taxes Used 
(46%) 
$1,700 
2,345 
2,720 5,910 
3,085 4,117 
$9,850 $18,817 


before 

Year 
1980 
1981 
1982 
1983 

Total 
Extraordinary items 
Laga dividend—1980 
Deering Milliken 

recovery 

Total 


Taxes 
$3,695 
5,095 
5,910 
6,705 
$21,405 


$3,695 
5,095 


4,100 4,100 


6,500 
$32,005 


6,500 
$29,417 


Bear Stearns applied a 15% annual discount rate to 
value $8,655,000 of tax savings at $6,130,000. 


Bear Stearns assumed a recovery of $8 million after 
two years in the Deering Milliken suit less $1.5 
million for counsel fees, or a net of $6.5 million 





*°These operating matters are discussed in 
Appendix B. 


1This is 10% of Wundies 1980 forecast, the 
adjustment being based on the 1979 testimony of its 
president, Gerson Banner, that a recession might 
call for a 10% reduction in Wundies sales estimates. 
Banner subsequently testified, on the basis of 
experience in this fiscal year, that no such revision 
was necessary. 


22For the two divisions separately, he projected about 
13% per annum for Wundies and 5-1/2% for RBD. 
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The expiration dates of the carryovers, under 
present law, are: 


(000 omitted) 


Fiscal 
Year 

1980 
1983 
1984 
1985 


Investment 
Tax Credit 
1980-1982 
1983 
1984 
1985 ) 
1986 5 154 
$448 


Operating 
Loss Carryover 


$28,355 


*This credit can be used only if there is a tax, so the $294,000 will prob 
ably be lost. A tax savings of $154,000 would be available in 1983 under the 
forecasts 
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before taxes.” It used $6.5 million of Duplan’s tax 
loss carry forward to eliminate income taxes on the 
assumed recovery. At a 15% discount, the present 
value of that recovery is $5 million.” 


Since the amount of the loss carry forward was 
subsequently revised to $28,355,000, an 
adjustment of Bear Stearns’ computation is needed. 


(000 omitted) 
Income 
Fore- 

cast 
$6,500 
21,405 


Carry- 
over 
Used 
$6,500 
18,817 
(1,062) 


Tax Present 
Saving 


$2,990 


Bear Stearns 

Litigation—1982 

1980-1983 income 

Revision of carryover 

Investment tax credit 
Total 

Laga Dividend—1980 
Total carryover 


Value 
$2,261 
8,655 6,130 
(489) (280) 
154 101 
$27,905 $24,255 $11,310 $8,212 
4,100 4,100 
$32,005 $28,355 


The foregoing table aiso reclassifies the tax effect of 
the litigation recovery. The change does not change 
Bear Stearns’ results, but it does make the 
significance of Bear Stearns’ assumptions clearer. 
The full tax savings would be realized, regardless of 
the recovery in the litigation. The $6.5 million 
carryover that Bear Stearns applied against the 
assumed recovery in 1982 would, absent any 
recovery in part or in whole, be applied to Duplan’s 
taxable income in 1983 and 1984. The tax savings 
are thus not dependent on the success of the lawsuit. 
While no tax would be paid on the $6.5 million 
recovery, the use of the carryover against the entire 
$6.5 million means payment of equivalent taxes on 
future operating income of Duplan. Hence the actual 
benefit to the reorganized company of a taxable 
litigation recovery is the amount after deduction of 
taxes. 


The $6.5 million assumed to be recovered in 1982 
would produce $3,510,000 after taxes. The present 
value of $3,510,000 is $2,654,000, which we will 
round to $2.7 million. 


The trial on damages in the antitrust suit has already 
been ordered, so Bear Stearns’ assumption that it 
will be resolved by 1982 is not unrealistic. The effect 
of any delay or reduction in recovery would be to 
make the realization of the tax savings depend more 
on operating income. This would not change the 
amount of the saving, except for the possible loss of 
$50,000 of the investment tax credit expiring in 
1983. It would increase the discount as to the 
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present value by up to $700,000 if no recovery 
occurred until 1984. Conversely, a settlement in 
1980 or 1981 would accelerate realization of the 
savings and reduce the discount. Valuation of a 
pending law suit is not amenable to analytical 
techniques. It is usually avoided by plan provisions 
for a separate distribution of the recovery, when 
realized. In this case, we see no particular 
advantage to that technique. 


A case in which a final judgment on liability has 
already been entered against substantial 
defendants cannot be dismissed as to speculative or 
contingent to consider. Debtor’s asserted actual 
damages of about $4 million seem to be germane to 
the legal theories which led to the affirmed finding 
that defendants were guilty of an unlawful 
conspiracy involving misuse of patents. It would be 
rash to leap to the conclusion that $12 million of 
treble damages are practically money in the bank. 
Another trial lies ahead involving inevitable delay 
and possible surprises. But inclusion of a tax 
adjusted and discounted $2.7 million in the assets 
expected to accrue to the new stockholders appears 
to be a sufficient allowance for the remaining 
contingencies. 


C. Value of Duplan (Reorganized) 
The following table shows the value of the 


reorganized company as arrived at by Bear Stearns 
and First Manhattan. 





*4The $8 million was really the Trustee’s valuation of 
the case, as shown by his offer to settle for that sum. 
Defendants did not accept that offer, which was 
made before the Court of Appeals decision affirming 
Duplan’s initial victory in the trial court. The 
unaccepted offer itself, of course, has no real 
significance, except as evidence of the Trustee’s 
opinion. 


“The calculated present value is $4,915,000, which 
Bear Stearns rounded off to $5 million. Rounding 
avoids the impression of mathematical precision in 
the estimate. 


°Cf. Spitzer v. Stichman, 278 F.2d 402 (2d Cir. 


1960); In re Plaza Towers, Inc., 294 F. Supp. 714, 
725-26, (E.D. La. 1967). 
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(000 omitted) 
Bear First 
Adjusted Manhattan 
$14,450 $10,600 
S22" 5,000 
1,610 1,300 
$24,272 $16,900 
5,000 2,700* zero to 
$27,190 $26,972 $2.5 million 
*Our corrections are explained in the prior two tables. 


Stearns 
$14,450 
6,130 
1,610 
$22,190 


Capitalized Earnings 
Tax Savings 
Long-term receivables 


Deering Milliken suit 


The valuation of the ongoing business and of the 
prospective tax savings must be considered 
together, since both depend on the income 
forecasts. We discuss those forecasts in some detail 
in Appendix B, and our conclusion as to the 
reorganized company’s consolidated earnings 
potential does not differ significantly from that of 
Bear Stearns. We accept Bear Stearns’ conclusion as 
to both an annual after tax earnings of about $2.9 
million and its computation of the related tax 
savings, as stated above. 


The: capital value of Duplan’s common stock is 
expressed as a times-earnings multiple of income. A 
multiple of five, for example, means a 20% annual 
return or yield on the investment. The expected yield 


differs according to the kind and quality of the 
investment, since it reflects the risks and 
uncertainties as to what the actual earnings will be. 


The times-earnings multiplier is linked to actual 
market values by looking to the relationship between 
market price and earnings of comparable 
investments, as Bear Stearns did. Here again, the 
reorganization valuation process conforms to 
standard methods of investment decision making. 
Prices actually being paid for equivalent 
commodities are the best evidence of the yield that 
should be employed in determining current capital 
values of projected income. 


We do not agree with Bear Stearns’ choice of a 
multiple of five for the reorganized company. Of the 
15 companies surveyed, only three indicated 
price/earnings ratios persistently below that level,?’ 
and nine were above during the six years examined. 
Bear Stearns’ conclusion that this table, which 
showed a 1974-1978 industry range of 5.4 to 6.3, 
“indicates a remarkably stable price/earnings ratio 
for the textile/apparel companies of about five times 
earnings,” is correct as to the stability but, on its 
face, the words “about five times” are used rather 
loosely. 
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Its qualitative comments about the reorganized 
company are not in harmony with its decision to 
place it close to the bottom. Bear Stearns testified: 


“You have a comparison of textile companies 
which suggest that five times would be that fora 
normal textile company, but this isn’t a normal 
textile company. First it is a company with no 
debt; secondly, it’s a company that is going to 
generate a lot of cash because it does not have 
any Capital expenditures to make; it is going to 
generate a lot of cash because it has non- 
operating assets, which is going to bring cash 
back over the next few years.” 


Its report stated, (p. 6): 


“We were impressed by the market positions of 
both Rochester Button and Wundies, the 
business strategy and merchandising 
concepts of the present operating 
managements of both companies, and based 
on their continuation the achievement of the 
projections appear reasonable.”’”® 


Another factor to which Bear Stearns refers, is the 
essentially debt free capital structure of the 
reorganized company. Price/earnings ratios for 
common stock assign a market value to a company’s 
common equity. If its capital structure includes a 
significant amount of senior securities, the value of 
the enterprise is not identical with the value of its 
common stock. The senior securities obviously have 
to be taken into account in determining how much 
the business is worth, and the amount and kind of 
senior securities have a direct effect on the quality of 
the common stock and on its price/earnings ratio. 


Careful attention to capital structure is, therefore, an 
elementary part of valuation technique in industries, 
such as railroads, utilities, real estate, where senior 





27Fab Industries, Guilford Mills and House of Ronnie. 
The recurrent deficits of Concord, Lowenstein and 
National Spinning distort their record too much to 
justify giving them weight in this respect, but even 
their sporadic price/earnings ratios were 
predominantly five or better. 


?8 Appendix B hereto discusses more fully the market 
position and statistics of these companies. 
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financing is a significant feature of the business.°? 
Bear Stearns reviewed the structure of each of the 
comparable companies, and found varying levels of 
funded debt. Eight had debt in the 24-34% range, 
four in the 13-19% range and only two below 10 
Bear Stearns’ qualitative conclusion that this is one 
of the strengths of reorganized Duplan is firmly 
based on the record.*° But it failed to implement that 
conclusion in its choice of the multiple 


First Manhattan, as witness for the subordinated 
noteholders, has taken an entirely different view of 
valuation by shifting the focus to the market value of 
the Duplan new stock. It would apply a multiple of 
five, not to prospective earnings but only to 1979 
historical income. If the reorganization occurs in 
1980, only the 1979 income will be available to the 





‘Ecker v. Western Pacific R. Corp., 318 U.S. 448, 
482-483 (1943); Imperial 400 National, Inc. 374 F. 
Supp 949, 952-953 (D. N.J. 1974); Cf. Central States 
Electric Corp. v. Austrian, 183 F.2d 879, 885 (4th Cir. 
1950) cert. den. 340 U.S. 917 (1951); Associated 
Gas & Electric Co., 149 F.2d 996, 1009-1010 (2d Cir. 
1945), cert. den. 327 U.S. 736 (1945). 


One method of assessing the effect of senior 
securities is to add debt and common stock price, 
and express this sum as a multiple of interest and 
net income, and then compare this multiple with the 
common stock price/earnings ratio. Our 
computation (Appendix C) indicates a reasonably 
consistent company by company variation when 
senior capital is taken into account: 
Average 

1976 1977 1978 
Multiple 7.2 7.2 6.5 
Price/earnings 6.1 Bay 5.4 


It is not necessary to explore this comparison. When, 
as here, industry reliance on senior financing is 
limited and variable, a qualitative assessment is 
sufficient. 


*1Protective Committee v. Anderson 390 U.S. 414, 
452-453 (1968); Consolidated Rock Products Co. v. 
DuBois, 312 U.S. 510, 526(1941). 


Group of Institutional Investors, etc. v. Milwaukee 
R. Co. 318 U.S. 523, 566 (1943). 


Equity Funding Corp. of America, 391 F. Supp. 768, 
772-773, (C.D. Cal. 1975). 
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market. First Manhattan states that, if values are to 
reflect prospective earnings in subsequent years, 
then such future earnings should be discounted to 
their present worth. 


This approach, which would make historical income 
and its reflection in the market place the foundation 
of reorganization values, is contrary to established 
criteria, under which, as announced by the Supreme 
Court, reorganization values rest on prospective 
earnings.*! A debtor, by definition, enters the 
bankruptcy court in distressed condition. Drastic 
changes are often made, as in the case of Duplan, 
and the plan of reorganization is the promise of its 
financial rehabilitation. The value of its new 
securities, in this case Duplan’s common stock, 
must be based on its prospective income as a 
reorganized company. 


In bankruptcy reorganization, if a creditor is offered 
new securities, fairness “requires a comparison of 
the new securities allotted to him with the old 
securities which he exchanges to determine whether 
the new are the equitable equivalent of the old.” 
When a creditor exchanges his claim for stock, 
whose equivalence in value reflects current yieids, 
the capitalized value of the stock represents the 
investment value of an income stream that the 
reorganized company may be expected to produce. 
It is not meant to be the cash equivalent to be 
measured by the market price of the stock which has 
yet to be issued by a debtor about to take its leave of 
the bankruptcy court.*? The policy of Chapter X 
which abandons the classic sale on the courthouse 
steps as a means for paying debts of a debtor in 
financial distress also requires that we do not 
substitute faceless bidders in the auction of the 
public market place. 


The bias in favor of market prices also appears in 
First Manhattan’s valuation of the non-operating 
assets. It concludes that market value of the new 
stock will reflect the following percentages of the 
value of these assets: 


Tax loss carryover 
Deering Milliken suit 
Long-term receivables 


First Manhattan’s belief that the tax loss carry 
forward will be “recognized” only to the extent of 
20%, necessarily applies only to the immediate post- 
reorganization period. The tax loss is valuable 
because the full undiscounted $11.3 million in tax 
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savings will appear and be recognized, under the 
forecasts which First Manhattan accepted, as actual 
current income and cash, year by year over a five 
year period. This is $4.15 a new share for the 
creditors. First Manhattan urges that it should be 
deemed to be only $1.84. Bear Stearns recognizes 
$3.02 a share, allowing a 15% compound annual 
discount for the delay in realization. In effect, First 
Manhattan would double that discount. 


Similarly, the Deering Milliken suit recovery will be 
cash and income for the new stock when it is 
received. Since both the amount and time of 
recovery are uncertain, it is not now the kind of asset 
that can be readily translated into stock market 
prices. But the recovery itself, whatever the amount, 
will present no such difficulties. Bear Stearns made 
very liberal allowances for the contingency and delay 
and valued it, after taxes, at $1 a new share. First 
Manhattan’s analysis accepted $0.92 anew share as 
a maximum under its approach, but urged its 
preference that no value be assigned to this asset. 


The additional reductions in the value assigned to 
these non-operating assets, as proposed by First 
Manhattan, is merely another version of its 
contention that valuations in Chapter X should be 
based on short range market considerations. Market 


prices for the kind of non-operating assets we are 
here considering, assuming they can be isolated and 
identified, are as irrelevant to the value of these 
assets as they are to valuation of operating income. 


In light of the foregoing, we are satisfied that Bear 
Stearns’ valuation of the reorganized company 
except its earnings multiplier, gave adequate weight 
to all relevant factors. The record supports a 
multiplier of six rather than five, a change which 
would increase the value of the new stock to about 
$30 million. 


As we Said, the issue before the court is the fairness 
and equity of the plan and of the proposed 
settlement it embodies. The substantive 
significance of the value of the reorganized company 
in this case arises in a complicated way from the 
interrelationships of the various groups of creditors. 
Those relationships in turn are affected by the 
proposed settlement, which is expressly conditioned 
on a specific assumption of $10 per share. We 
conclude, as indicated below, that two features of 
the proposed settlement require revision. The 
necessary amendments to the plan will have to be 
negotiated and presumably will take the form of a 
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revision of the proposed distributions of both the 
cash and the stock. It is the substantive fairness of 
such distributions, not the method of computation, 
on which the court is required to rule. 


The Supreme Court has rejected “a requirement that 
dollar values be placed on what each security holder 
surrenders and what he receives.” It held— 


“It is sufficient that each security holder in the 
order of his priority receives from that which is 
available for the satisfaction of his claim the 
equitable equivalent of the rights surrendered. 
That requires a comparison of the new 
securities allotted to him with the old securities 
which he exchanges to determine whether the 
new are the equitable equivalent of the old. But 
that determination cannot be made by the use 
of any mathematical formula. Whether in a 
given case senior creditors have been made 
whole or received “full compensatory 
treatment” rests in the informed judgment of. . . 
the District Court on consideration of all 
relevant facts.”*4 


Accordingly, our following discussion will focus on 
showing the practical effect of alternative findings 
on the principal issues in dispute. 


D. Settlements and Distribution under the Plan 


The plan allocates available cash and the new stock 
for distribution to creditors. After payment of 
estimated costs of administration, tax claims and 
small claims ($2.9 million), the proposed net 
distribution to creditors is $27.1 million in cash and 
2,720,000 shares of stock, valued at $10 per share, 
or $27.2 million.*° This total distribution of $54.3 
million to creditors is for allowed and settled claims 
of $66.4 million. The distribution in cash and stock, 
as a percentage of allowed and settled claims, is as 
follows: 





*4Group of Institutional Investors v. Milwaukee R. Co., 
318 U.S. 523, 565-566 (1943). 


>See Table Ill, supra. 
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Percent 
Stock 
Z2UZ 
41.0 





Banks 

Trade creditors 

Subordinated note- 
holders 

Subordinated deben- 
ture holders 


100.0 


10.0 61.1 Wl 
The overall distribution amounts to 41.3% of the 


claims in cash and 40.6% in new stock. 


The plan, as noted, assumes $27.1 million cash will 
be available for the four groups of unsecured 
creditors. The record indicates the availability of 
about $2 million in additional cash. This, among 
other things, should permit, as discussed below, 
eliminating unfairness of the settlement by 
substitution of some cash for stock allotted to the 
subordinated noteholders. 


The Trustee has accumulated, largely as a result of 
the liquidation of several divisions, over $30 million 
in cash. This sum includes about $6.8 million, 
including the factoring account held by Chemical 
Bank, in which security interests are claimed by the 
banks but which are made available for unsecured 
creditors under the proposed compromise. The pro 
forma cash at September 30, 1979, is $30,643,000, 
including the factoring account.%° The working 
balances of the operating divisions were 
$1,227,000, leaving $29,416,000 available for 
distribution.*” All of the available cash is in interest 
bearing accounts or certificates, at rates ranging in 
January 1980 from 10% to 14-1/4%. 


Since, as shown in Appendix B, the operating 


divisions are self supporting, none of the 
accumulated cash is required as working capital for 
these divisions. This includes the interest income 
which will be earned on the deposits before 
consummation. Interest income for the 6 months 
ended March 31, 1980 is forecast at $1,677,000. 
Earnings on the January balances were estimated at 
the rate of $300,000 a month. Allowing for 
compounding and the interest on the installment 
receivables,*® about $2.6 million will be added from 
this source by June 30, 1980. Adding the $2.6 
million of post September 30, 1979 interest to the 
$29.4 million of September 30, 1979, cash and 
equivalent, produces $32 million of available cash, 
rather than $30 million proposed by the plan. 


E. Disputed Claims and Proposed Settlements 


202/SEC DOCKET 


Compromises are a normal and essential part of the 
reorganization process, and as such also require an 
informed, independent determination by the District 
Judge that each compromise is fair and equitable.* 
In this context, fairness and equity require the 
exercise of judgment as to the strengths and 
weaknesses of the claims being compromised, the 
probabilities of success, and the benefits and risks 
flowing to all affected interests from the proposed 
settlement. But, although the court must apprise 
itself of the probabilities of ultimate success should 
disputed issues be litigated, the court is not required 
to pass on the ultimate merit of those issues.*° 





For details see Appendix A, fn. “a” regarding 
composition of cash balances as of September 30, 
1979, and the subsequent transactions. 


37The comparable figure on Trustee’s Exhibit 6 was 
$29,272,000, which omitted $200,000 from the 
liquidation of Fabrics’ Knit West Division. The 
$29,479,000 on SEC Exhibit 7 omits the $1,773,000 
of factoring accounts, but includes $1,836,000 of 
interest income and minor collections, so it is 
equivalent to the $29,416,000 developed in 
Appendix A. The January 14, 1980, actual balance, 
including the factoring accounts, but excluding the 
operating division, was $29,885,669.92. All 
collections anticipated on Appendix A had been 
made, with trivial variations. This balance would also 
include some post September 30, 1979 interest, and 
current collections of the installment obligations 
valued by Bear Stearns as of September 30, 1979, so 
we use the pro forma in Appendix A as the base for 
further computations in order to avoid duplication. 


There are also some principal payments on 
installment receivables, the largest being $70,000 
on the Complex note due December 31, 1979, and 
about $100,000 of cash deposits, to be released 
upon reorganization. It will be convenient to treat 
these resources as providing about $200,000 of 
cash working capital for the reorganized company, 
since they are included in Bear Stearns’ valuation of 
“other” assets and should not be counted twice. 


39See Protective Committee v. Anderson, 390 U.S 
414, 424-425 (1968); on remand, TMT Trailer Ferry 
Inc. v. Kirkland, 471 F.2d 10 (5th Cir. 1972). 


“Florida Trailer & Equipment Co. v. Deal, 284 F.2d 
567 (5th Cir. 1960). 
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It must be noted that of the parties affected by the 
proposed compromise, only the four members of the 
bank group have actually assented to the terms. The 
trade creditors and debenture holders are numerous 
and unanimous consensual agreement by them is 
most unlikely, and the noteholders have, so far, 
actively opposed the settlement. Judicial review of 
the issues is essential.*! 


The proposed compromises would lay to rest a 
bewildering variety of claims and counterclaims. It 
wil! be useful, because of their different effects on 
the various classes involved, to distinguish among 
three kinds of disputes: (1) those affecting the size of 
the estate available for general creditors, (2) those 
arising under the subordination clauses of the 
subordinated notes and debentures, and (3) those 
involving rights available to debenture holders 
directly, not derivatively through Duplan.*? 


F. Claims and Counterclaims Affecting the Size of 
the Estate 


The bank creditors are prima facie secured 
creditors. They claim a security interest or title to (a) 
about $5.1 million, (at September 30, 1979) of 
escrowed proceeds from sale of property 
encumbered by their claimed liens; (b) the $1.77 
million of factored accounts, now liquidated and 
available as cash for distribution under the plan; (c) 
fixed assets, valued by the Trustee at about $3 
million to be used in the continuing operations;*? (d) 
all the stock of Wundies and Kitchener, included in 
the continuing operations; and (e) the stock of Laga, 
which is the source of the $2.4 million dividend 
included in the calculation of cash available for 
distribution. They also claim, on the basis of these 
liens, a right to an accounting estimated by the 
Trustee at about $4.4 million for depreciation or use 
and occupancy of the pledged fixed assets. Their 
aggregate claims to cash or equivalent amount to 
about one-half of the available cash, and their claims 
to liens on he assets of the reorganized company 
cover a greater proportion of the ongoing 
businesses. 


In his defenses and counterclaims, the 
Reorganization Trustee denies the validity of the 
security interests granted the banks about the end of 
1974, as revised from time to time. They rest on 
assertions that debtor was known to be in financial 
distress and that the financing arrangements made 
then, and their subsequent administration, involved 
improprieties which, on various legal and equitable 
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grounds, require that the liens be declared invalid. A 
consequence of the basic relief sought would be 
recovery of certain pre-bankruptcy payments of 
about $900,000 as statutory preferences. The 
Trustee’s claim to about $2.5 million of setoffs 
including the $1.77 million made available to the 
estate under the proposed settlement has 
independent legal grounds.” The asserted defenses 
and counterclaims would also lead to remedies 
affecting the banks’ rank as unsecured creditors or 
as senior creditors under the subordination 
agreements. Setting aside the banks’ security 
interest, recovery of the alleged preferences and 
success on the setoff case would increase the total 
estate by about $1.6 million in cash over that created 
by the proposed settlement, but would add the same 
amount to the banks’ adjusted claims as unsecured 
creditors for a tota! of about $40 million out of $68.5 
million. 


Defeat of all of the defenses and counterclaims in 
the adversary suit would give the bank creditors 
secured creditor status sufficient to cover the bulk of 
their claims and would also eliminate any realistic 
challenge to their right to participate as unsecured 
creditors for any deficiency. The defenses against 





“\Protective Committee v. Anderson supra; 
American Employers’ Insurance Co. v. King 
Resources Co., 556 F.2d 471 (10th Cir. 1977); In re 
Equity Funding Corporation of America, 519 F.2d 
1274 (9th Cir. 1975). See also City of Detroit v. 
Grinnell Corp., 495 F.2d 448, 462-64 (2d Cir. 1974). 


42This refers principally to the relationship between 
the debenture holders and their Indenture Trustees. 
Any recovery to them, by litigation or settlement, 
does not flow to them through the estate. Caplin v. 
Marine Midland Grace Trust Co. of New York, 406 
U.S. 416, 428-431, (1972). Dabney v. Chase 
National Bank, 201 F.2d 635, 639-641 (2d Cir. 
1953); Clarke v. Chase Nat. Bank, 137 F.2d 797, 801 
(2d Cir. 1943). 


“The estimates of the value of pledged fixed assets 
and of use and occupancy claims are derived from 
the Trustee’s Reply Memorandum vis-a-vis the 
settlement, pp. 25-26. The property claimed is 
identified in the record. 


“See e.g. Baker v. Gold Seal Liquors, Inc. 417 U.S. 
467 (1974); Yale Express System, Inc., 362 F.2d 111 
(2d Cir. 1966). 
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enforcement of the subordination agreements are 
based largely on the same facts, and would be 
seriously affected by an adverse decision on the 
merits of the Trustee’s case. A bank victory on what 
we have described as the Trustee’s basic case, 
however, would not necessarily be determinative of 
the setoff case and the $2.5 million at stake there. 


Although the settlement proposes to cancel the 
claimed liens, itself an important and essential 
predicate to the reorganization, this is not a gift. It is 
part of the consideration for the other terms in the 
settlement. Recognition of the banks’ security 
interest would have been at the expense of all other 
creditors, including the trade creditors. The waiver 
of the lien claims has advanced these other creditors 
to a participation otherwise available only by 
success on the merits in the controversy. Since 
success is not, on the record, to be taken for granted, 
it is consideration for other concessions. 


G. Subordination Effects 


Both the subordinated notes and the subordinated 
debentures contain subordination clauses which 
provide, in the present context, that the bank 
creditors are entitled to receive the distributions to 
which the subordinated creditors would otherwise 


be entitled from the estate, to the extent necessary to 
pay the bank claims in full. The clauses in the 
debenture indenture would create a second level of 
subordination, at the debenture holders’ expense, 
for the benefit of the subordinated noteholders. 


The effect of such subordination clauses, which 
come into operation only in case of financial 
distress, is complicated, but well established. As far 
as the debtor or its estate is concerned, $1,000 owed 
to a subordinated debenture holder, $1,000 owed to 
a trade creditor, and $1,000 owed to a bank are all 
unsecured contractual obligations, representing 
claims of the same rank. If debtor has $3,000, each 
is entitled to and would receive his $1,000. But if 
debtor has only $1,800, and can only pay 60% of 
each claim, the subordination relationship between 
the debenture holder and the bank become 
Significant in computing the actual dividend.*® The 
trade creditor is not affected, one way or the other, by 
the special agreement, so his right to receive one- 
third of the estate, $600, is unchanged. The right of 
the other creditors to two-thirds of the estate is not 
affected either, since the subordination agreement 
neither diminishes nor increases the debtor’s 
liability for the two loans, $1,000 each. But the 
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subordination agreement divides their combined 
distribution of $1,200 by directing that the bank 
receive its full $1,000, leaving only $200 for the 
debenture holder. 


In short, the mechanics of applying such 
subordination in allocating distributions involves 
two steps.*© The first is computation of a pro rata 
distribution without regard to the subordination. 
This step determines directly the share of the trade 
creditors in this case. Their $2.1 million in claims 
would represent 3.16% of the $66.4 million of 
general unsecured claims under the settlement. 


Under an uncontested subordination, the senior 
creditors would be entitled to the share allocable to 
their own claims, and to all those subordinated to 
them, up to the amount of their claim.*’ In this case, 
this would be 96.84% of the estate but not more than 
$38,385,000. Since the estate is clearly worth more, 
the subordinated noteholders would come next for 
$6.1 million and the subordinated debenture 
holders would share the balance. 


The controversy over the banks’ lien claims 
discussed above complicates the exposition. As 
secured creditors, the banks would collect their 





45The subordination is part of the contract between 
debtor and the subordinate party, so its enforcement 
is the responsibility of the debtor or its trustee. While 
the “senior” creditor, the banks in this case, is the 
beneficiary of that agreement, the banks have no 
contractual relationship at all, in this respect, with 
the individual debenture holders. 


46Imperial ‘400’ National Inc., 45 SEC 338, 347-50 
(1973), adopted in Imperial 400 National Inc., 374 F. 
Supp. 949 (D. N.J. 1974); Yuba Consolidated 
Industries, Inc., 42 SEC 591, 608-609 (1965), 
adopted in Yuba Consolidated Industries, Inc., 242 
F. Supp. 561 (N.D. Cal. 1965); In re Associated Gas & 
Electric Co., 53 F. Supp. 107, 113-14 (S.D.N.Y. 
1943). This phase of the decision was affirmed, Elias 
v. Clarke, 143 F.2d 640, 647 (2d Cir.) cert. den. 323 
U.S. 778 (1944); Bird & Sons Sales Corp. v. Tobin, 78 
F.2d 371 (8th Cir. 1935). 


47In an insolvent estate, post-bankruptcy interest 
does not enter into the calculation. /n the Matter of 
King Resources Co., 528 F.2d 789 (10th Cir. 1976); 
In re Time Sales Finance Corp., 491 F.2d 841 (3d Cir. 
1974); In re Kingsboro Mortgage Corp., 514 F.2d 400 
(2d Cir. 1975). 
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claims from the collateral, independently of the 
subordination, up to the value of the security. Such 
collections would reduce both the estate and the 
banks’ claims by an equal amount. Using an 
illustrative $28.4 million of liens and a $10 million 
unsecured deficiency, the estate available for 
general creditors would shrink to $25.9 million and 
unsecured claims to $38.0 million.*® 


The trade claims would then be 5.53% of the 
adjusted total, but receive only $1.4 million, or 67% 
of trade claims. The banks’ remaining $10 million 
and the subordinated noteholders with $6.1 million 
in claims would be fully covered by the $24.5 million 
balance, leaving $8.4 million for the debenture 
holders. Allowance of the secured claims would, 
surprisingly enough, enhance the share of the 
debenture holders a little, since its net effect is to 
satisfy some of the bank secured debt at the expense 
of the trade creditors, and thereby reduce pro tanto 
the banks’ need to resort to the subordination. 


We have noted that the charges in the adversary 
proceeding were alleged as a basis for equitable 
subordination of the banks’ claims. This remedy, if 
established, might in effect cancel the benefits to 
the banks of the subordination agreements. Without 
the aid of either the claimed liens or the 
subordination agreements, the banks’ claims would 
be about 58% of the total claims (all unsecured), and 
would be covered to the extent of 81.8%, creating a 
possible deficiency for them of about $7.0 million. 
But if the claim to equitable subordination were 
extended to subordinate the banks to all other 
claims, that would cost the banks’ another $5.1 
million, representing the 18.2% deficiency on the 
other $28 million of claims to which the banks would 
be subordinated. 


These calculations were made without considering 
the merits or probabilities of such extreme results, in 
order to determine the outer limits of the litigation to 
be settled. These limits indicate a recovery of 
between 68% and 100% for the banks. The range for 
trade creditors is about the same, but could be 
reduced below 81.8%, as provided in the plan, only 
through allowance of the lien claims and could 
increase significantly only by equitable 
subordination of the banks.*? The subordinated 
noteholders would receive 100% in any event, since 
their rights under the debenture subordination have 
not been questioned. It is the debenture holders that 
are the direct competitors of the banks for any 
changes in the distribution. 
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H. Independent Claims of Debenture Holders 


Chemical Bank, one of the four lending banks was 
also Indenture Trustee for the subordinated 
debentures. It was replaced in April 1976 by United 
States Trust Company of New York, a co-plaintiff in 
the adversary proceeding, after the events 
which are the subject of that litigation. An 
Indenture Trustee, as a fiduciary, has a direct 
relationship with the holders of the debentures and 
responsibilities to them which are independent of 
and distinguished from its status as lender to the 
debtor's estate.°° 


Although an Indenture Trustee is not prohibited 
from doing business with the issuer and commercial 
banks frequently are major lenders to companies for 
whom they are indenture trustees, their concurrent 
responsibility to represent the interest of the 
debenture holders against the same debtor, in 
circumstances of financial distress, are obviously 
troublesome. The claims made on behalf of the 
debenture holders in the adversary proceeding turn 
on essentially the same facts as relied on by the 
Reorganization Trustee. But the legal basis for relief 
differs, the Reorganization Trustee depending on 
legal and equitable restrictions on the powers of a 
creditor dealing with a defaulting debtor, while the 
successor Indenture Trustee relies on the express 
fiduciary relationship of the same creditor, directly 
or indirectly involving the participating banks, to the 





*8VariouS assumptions as to the outcome of the 
setoff and preference phases of the litigation would 
change the numbers for total claims and estate size, 
but with limited net effects. In the interest of relative 
simplicity, we have ignored this aspect and use 
throughout the balances established by the 
proposed settlement of those issues. Accordingly, 
we use a net state of $54.3 million and total claims of 
$66.4 million. 


““The setoff claims would also affect the trade 
creditors, but the effect is too small to justify 
elaboration. 


Caplin v. Marine Midland Grace Trust Co., supra; 
Dabney v. Chase Nat. Bank, supra; Clarke v. Chase 
Nat. Bank, supra; Dudley v. Mealey, 147 F.2d 268, 
272-273 (2d Cir. 1945). 
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debenture holders. Conduct permissible in one 
capacity may still create liability in the other. 


Settlement of complex litigation so interrelated 
factually, but legally distinct, almost necessarily 
involves a joint settlement, since it would be 
improvident for the settling party to make 
meaningful concessions while leaving the door open 
for most of his opponents to renew the attack in a 
slightly different form. The proposed settlement 
here deals, as explained previously, with both claims 
affecting the debtor and its property, within the 
jurisdiction of this court (Section 111 of Chapter X) 
in which all other creditors have a derivative interest 
in the sense that it will affect their respective shares 
of the estate, and an offer to settle the claims of the 
debenture holders, over which this court does not 
have jurisdiction. 


Such settlements are frequently encountered in 
these cases which tend to involve the kind of inter- 
relationships which make them necessary.*? The 
issue of fairness for purposes of the plan turns onthe 
allocation of the settlement benefits. To the extent 
that consideration is paid to satisfy potential 
liabilities that the recipients could, as a matter of 
law, assert and enforce in their own right, that 
consideration is not part of the debtor’s estate. It 


belongs to the individuals surrendering or releasing 
such rights. It is only claims based on asserted injury 
to the debtor, whether for recovery of assets or 
damages or for reduction of its liabilities, that are 
property of the estate and the benefits of such 
settlement must be dealt with as such. 


The four participating banks have divided the cost of 
their offer among themselves, and their decision 
does not in itself require review or approval of this 
court. But it has been fallaciously suggested that 
their agreement is evidence that the banks really 
gave little weight to the direct claims on behalf of the 
debenture holders, and that the $1 million in stock, 
added by Chemical Bank, the original Indenture 
Trustee, is all that debenture holders are really 
offered for their direct claims. The noteholders 
contend that the cash of about $2 million under the 
settlement agreement is part of the estate and must 
be paid to them, rather than the debenture holders, 
pursuant to the subordination agreement. Although 
the offer is unequivocally drawn as being solely for 
settlement of direct claims against the banks, the 
noteholders consider this a sham. 

The fallacy of their 


contention is the tacit 


206/SEC DOCKET 


assumption that only Chemical Bank, the original 
Indenture Trustee, needs to settle personal claims of 
the debenture holders. Actually all the banks were 
joint participants in a single loan and as such shared 
in the fruits of anything gained by the alleged 
misconduct. All banks, of course, strenuously deny 
that any improprieties occurred, but a judicial 
finding that Chemical Bank had violated its duties to 
the debenture holders in order to improve the 
position of the four lending banks under the Credit 
Agreement would call for recovery of the gains 
shared by its co-participants. 


The release of all four banks was an integral part of 
the offer in the first stage of the negotiations when it 
was a joint $5 million offer by all four banks. The 
subsequent addition of $1 million in stock by 
Chemical Bank did not make it a settlement of $1 
million in stock of all the personal claims of the 
debenture holders. Such a change would require a 
withdrawal of the original demand for release of the 
other banks. In any event in view of the nature of the 
claims, and the unique significance of the fiduciary 
relationship, the personal claims of the debenture 
holders are at least as strong as the estate claims 
and would lead, if successful, to cash recovery from 
the banks. The provision of about $2 million in cash 
to settle those claims is wholly consistent with the 
relative rights of the parties and an integral feature of 
a joint settlement. 


The banks’ source of the consideration for the 
settlement with the debenture holders is immaterial 
for this purpose. If, as here, the banks are entitled to 
a substantial distribution from the estate, they are 
free to use part of that distribution to pay for their 
settled obligation to debenture holders. The plan 
accomplishes the same result by directing the 
Reorganization Trustee to pay on their behalf, and 
out of their distribution, what they agree to pay the 
debenture holders.*? 





*!See also Warner Sugar Corp., 17 SEC 355, 373-391 
(1944). 


°2/n re Four Seasons Nursing Centers, Inc., 472 F.2d 
747 (10th Cir. 1973); In re Equity Funding Corp. 416 
F. Supp. 132 (C.D. Cal. 1975). 


31n re Pittsburgh Railways Co., 31 SEC 432, 444 


(1950); Cf., In re Midland United Co., 58 F. Supp. 
667, 679-80 (D. Del. 1944). 
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|. Effect of the Settlement 


The settlement extends to all issues in the case. The 
range of recovery or distribution for the banks, as 
noted, was between 68% and 100%, depending on 
their total victory or defeat in the controversies 
raised by their claims. The settlement proposes a 
compromise at about midway between these limits, 
at 84.4%. The banks waive their security interests. 
The Trustee abandons the preference claims and 
counterclaims and recognizes the banks’ setoffs for 
$728,987 out of $2.5 million claimed by the banks, 
and Chemical Bank waives its claims to setoff 
$1,773,000 held in the factoring accounts. The 
banks, including Chemical Bank, are offering the 
debenture holders $6 million in settlement of their 
claims for breach of trust to them. The subordination 
agreements relating to the status of the bank claims 
remain in effect and are recognized for determining 
the distribution under the plan. 


The overall distribution proposed by the plan, giving 
effect to the settlement, is as follows: 


In Millions 
Subor- 
Subor- dinated 


Bank Trade dinated 


Deben- 
Claims 

Allowed Claim $38.4 
% 57.83 3.16 9.19 
$31.4 $1.7 $5.0 
Subordination Adjustment 7.0 — LA 


$38.4 $1.7 $6.1 


Claims 
$2.1 


Notes 
$6.1 


tures 
$19.8 
29.82 
$16.2 
(8.1) 
$8.1 


Pro rata distribution 


Proposed Offer to 
debenture holders (6.0) 6.0 o 


$32.4 $1.7 $6.1 $14.1 $543 


The subordination clauses do not affect the trade 
creditors. The subordinated noteholders, with 
claims of $6.1 million, are compensated in full. 
Since the debenture holders are subordinated to 
them as well as to the banks, the debenture holders’ 
pro rata distribution is reduced by amounts 
necessary to pay them in full. The offer by the banks 
to the debenture holders reduces the net 
distribution to the banks from $38.4 million to $32.4 
million. 


The plan in this case provides for distribution of cash 
and common stock, so subordination has special 
effects upon the distribution. When the value of the 
estate is sufficient to provide a participation for 


subordinated creditors, the effect of that 
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subordination is to capture for the senior or 
paramount creditors the cash distribution that, 
without subordination, creditors would share, pro 
rata, aS equals.*° The senior creditors retain so much 
of the stock as is required for full compensation. Any 
excess is reallocated to the subordinated creditors, 
in this case to the subordinated noteholders, to 
whom the debenture holders are subordinated. 


The previous table of distribution under the plan is 
here restated to reflect the distribution in terms of 
cash and stock: 


In Millions 


Subordinated 
Total 
Distribu 


Notes Deben tion 


Bank 


Claims 


Trade 
Claims 
tures 

$8.1 $27.1 

(8.1) 
$27.1 
27.2 


Cash pro rata 
Subordination 
Total 


$15.7 
10.6 
$26.3 0.8 
15.7 z9 
(3.6) 3.6 
$38.4 $6.1 
100.0 100.0 


$0.8 $2.5 
(2.5) 
Stock pro rata 

Excess over claim 
$8.1 


40.9 


$54.3 
% of claim 81.8 
Settlement: 
Total distribution $38.4 $1.7 $6.1 $8.1 $543 
(6.0) 6.0 ~ 
32.4 1.7 6.1 14.1 54.3 


84.4 81.8 100.0 71.2 81.7 


Offer to debentures 
% of claim 


The banks are the largest group of creditors. In the 
settlement they have made major concessions by 
their waiver of liens and setoffs and concessions to 
the debenture holders consisting of $2 million in 
cash and $4 million in stock (as shown in Table III). 
The settlement agreement, as noted, is an offer by 
the banks for a release of the personal claims 
asserted against them by the successor Indenture 
Trustee on behalf of the debenture holders. We note 
only that the debenture holders would receive the $4 
million in stock even if some of the stock was treated 
as part of a settlement of the estate’s claims against 
the banks. 





54Chemical Bank wiil actually retain this sum but it 
will be applied not as a setoff but as a credit to its 
cash distribution under the plan. Since the banks 
will receive 63.2% of their claims in cash. Chemical 
Bank’s cash recovery is reduced by 36.8% of the 
$1,773,000, or $652,000. 


55See cases cited in footnote 46, supra. 
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The banks are allotted $7 million of the debenture 
holders pro rata share of the new stock by virtue of 
the debenture holders’ subordination, as tabulated 
above. Assuming arguendo that their return of $4 
million of that stock to the debenture holders should 
be attributed solely to the defenses asserted by the 
Reorganization Trustee, neither the subordinated 
noteholders nor the trade creditors would have any 
basis for sharing therein. The noteholders were not 
adversely affected by the enforcement of the 
subordination. On the contrary, they receive and 
keep $1.1 million of stock from the debenture 
holders on the same basis to cover their full 
deficiency. And the trade creditors receive their full 
pro rata share of the estate, not being involved in any 
phase of the subordination. 


The treatment of the subordinated noteholders 
under the settlement is nonetheless unfair. As 
shown above, (p. 35 supra) their subordination had 
no effect on their total distribution. But it had a 
radical effect on their interest in the available cash, 
reducing their pro rata share of $2.5 million, 41% of 
their claims, to zero. The proposed settlement is 
based on continued full enforcement of the 
subordination by the banks against the noteholders. 
As to them it is tantamount to total abandonment of 
the estate’s claims, rather than a settlement.*° 


In fairness to the subordinated noteholders, the 
settlement should be renegotiated to provide for 
some appropriate cash distribution to them. As we 
have noted, there is about $2 million in cash 
available for distribution in addition to the $30 
million for which the plan provides. The effect of the 
additional $2 million upon the distribution is 
discussed later on. 


We have examined the proposed method of securing 
the releases from individual debenture holders. 
Acceptance of the plan, which provides for 
participation by debenture holders as creditors of 
Duplan, shall also be deemed a release of their 
claims against the banks. There is no way under this 
procedure for a debenture holder to vote for the plan 
with respect to his claims against the debtors and to 
decline the settlement and preserve his claim 
against the banks. 


Generally, plans do not, and should not, couple 
claims against a debtor with the releases of personal 
claims against third parties, and the procedure in 
this case is really not an exception. This case 
involves a single adversary proceeding, and a joint 
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settlement of claims based on substantially the 
same facts and asserted against the same banks. 
The plan only translates this interdependence into 
an appropriate procedure designed effectively to 
secure acceptance of both. The banks cannot be 
expected to offer to pay for a settlement but remain 
exposed to suit on essentially the same transactions 
in another form. 


The plan, however, should be amended as it relates 
to dissenters. Under Section 179 of Chapter X, if 
debenture holders holding two-thirds in amount of 
the claims vote for the plan, the plan is binding upon 
the entire class, including those who did not vote or 
voted against the plan. These dissenters will receive 
only their share of the $8.1 million in common stock 
that the plan provides for them as creditors of 
Duplan, but, their share of the $6 million settlement 
would be kept by the banks. This in effect would be a 
forefeiture of the recovery by anyone who fails to sign 
an acceptance for whatever reason. 


Such a forefeiture is not necessary or justified. The 
banks are entitled to protection against suit. But 
when a substantial majority votes for the plan, suit by 
a minority of dissenters is highly unlikely. 
Nonetheless, they are entitled to be free from 
mischief and nuisance, against which a release 
provides immediate immunity. Deferral of 
distribution to those who fail to supply the release is 
proper until that protection is otherwise supplied. 
For that purpose, forfeiture is too strong a remedy. 
Distribution to dissenters when the time for bringing 
suit is legally at an end should be sufficient.°’ 





lt has been suggested that the failure of the 
subordinated noteholders to join in the adversary 
proceedings precludes them from complaining of a 
settlement which ignored the benefits which would 
flow to them from successful prosecution of that 
case. We do not agree. The Reorganization Trustee 
acts in litigation to represent all interests inthe case. 
Chemical Bank v. Slaner, 444 F. Supp. at 952, 955, 
(S.D.N.Y. 1978), appeal dismissed 578 F.2d 1367 
(2d Cir.). A class cannot be excluded from sharing in 
a recovery, by settlement or otherwise, on claims 
belonging to the estate. 


57An action in equity to discharge the indenture 
trustees when the indenture is terminated incident 
to substantial consummation of the plan might serve 
that purpose. Otherwise the applicable statute of 
limitations would govern. 
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J. Effect of Valuation Adjustments 


We have shown that available cash will be $32 
million rather than $30 million. This change has tax 
effects which require a $700,000 reduction in the 
value of the tax loss.°* The value of the new stock 
should also be reconsidered in terms that give 
considerable weight to the propriety of an earnings 
multiplier of six rather than five. An earnings 
multiplier of six means that capitalized earnings 
would be increased by $2.9 million. All these effects 
are shown in the following table: 


In Millions 

Multiplier 
Proposal Adjusted of Six 
$14.5 $14.5 $17.4 
&2" to 7.5 
Long-term receivables 1.6 1.6 1.6 
Litigation 2:7 Zh ZA 
Total $27.0* $26.3 $29.2 

*After $200,000 of corrections, (Page 18, supra) 


Capitalized earnings 
Tax savings 


The effect of distributing the additional cash will be 
to pay a larger part of the debt in cash and reduce, by 
$2 million, the deficiency to be satisfied in stock. The 
following table deals with that aspect, incorporating 
for purposes of illustration, a 20% cash distribution 
to the subordinated noteholders. The additional 
cash to the trade creditors flows from their right to a 
pro rata share of 3.162% of the cash. The balance of 
the $2 million is assigned to the banks by virtue of 
the subordination agreements. 


(000 omitted) 
Subordinated 
Deben- 


tures 


Bank Trade 


Claims Claims Notes Total 
Claim: 
% of Total 


Amount 


57.83 
$38,385 
26,959 
$11,426 


3.16 
$2,100 
920 
$1,180 


9.19 29.82 100.00 
$6,104 $19,814 $66,403 
1,221 — 29,100 
$4,883 $19,814 $37,303 


Allocation of cash 
Balance in stock 
Proposed Settlement 
Cash 
Stock 


(1,981) 
(4,019) 
$(6,000) 


1,981 

4,019 
$6,000 
Balance of claims 

Cash 

Stock 


$24,978 1,981 
7,407 bs 
$32,385 


*The total amount received by the debenture holders is not shown, because 
it also depends on the value of the stock of the reorganized company 
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The additional $2 million in cash would increase the 
cash distribution from $27.1 million to $29.1 
million. In principle, the trade creditors will receive 
3.162% of the new stock, regardless of value. The 
banks and noteholders will receive respectively 
$7,407,000 and $4,883,000 of stock and the 
debenture holders will receive the balance. 


The significant effect of the value of the stock of the 
reorganized company is in the percentage of the 
stock to be received by each creditor group. To 
illustrate that effect, we calculate the stock 
allocation under three bases, all assuming an 
additional cash distribution of $2 million. (a) The 
first takes the settlement value of $27.2 million for 
common stock and substitutes $2 million in cash for 
200,000 shares ($10 per share), leaving a net of 
$25.2 million, (b) the second reflects the Bear 
Stearns’ valuation, adjusted for tax savings as noted; 
(c) the last is the Bear Stearns’ valuation as so 
adjusted and reflecting also the additional value 
derived by applying an earnings multiplier of six. 


(000 omitted) 

Allocation of dollar value 
of stock (a) (b) (c) 
Bank loans $7,407 $7,407 $7,407 
797 832 923 
4,883 4,883 4,883 
12,113 13,178 15,987 
$25,200 $26,300 $29,200 


Trade creditors 
Subordinated notes 
Subordinated debentures 
Valuation 
% of Stock 
Bank loans 29.39 
3.16 
19.38 
48.07 
100.00 


28.16 
3.16 
18.57 
50.11 
100.00 


25.37 
3.16 
16.72 
54.75 
100.00 


Trade creditors 

Subordinated notes 

Subordinated debentures 
Total 





58The cash increase is derived from $2.6 million of 
taxable interest income in fiscal 1980, of which 
$600,000 was already allowed for in the settlement 
agreement. That agreement rounded off the $29.4 
million of September 30, 1979, available cash to 
$30 million. This $2.6 million of income uses up 
$2.6 million of the tax loss carry forward. Since Bear 
Stearns did not allow for this non-operating income 
in computing how long it would take to use up the tax 
loss, the accelerated use, in 1980, displaces savings 
of $1,196,000 attributed by Bear Stearns to 1983 
income and valued, after four years’ discount, at 
$684,000. That is the amount by which Bear 
Stearns’ value of the tax savings must be reduced to 
allow for the additional cash distribution of $2 
million. 
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A chance in our illustrative provision for a 20% cash 
payment to noteholders would involve a reciprocal 
shift of cash and stock between the banks and 
noteholders, but would not otherwise change the 
results. A change in the $6 million settlement offer, 
which underlies the foregoing calculations, would 
affect the banks and debenture holders. 


We conclude that the plan and the underlying 
settlement, are unfair. In view of the character of the 
defects discussed above, and their relationship to 
the substantive terms of the settlement itself, there 
appears to be no alternative to further negotiations. 
The issues have been sufficiently clarified that such 
negotiations ought not to be difficult. 


VI. OTHER MATTERS 


Section 64 of the Bankruptcy Act, which established 
a statutory classification of unsecured claims in 
bankruptcy liquidation is not applicable to Chapter X 
(Section 102). It is replaced by Section 197 directing 
that: “For purposes of the plan and its acceptance, 
the judge shall fix the division of creditors. . .into 
classes according to the nature of their respective 
claims. . .”°? The nature of the creditor's claims 
establishes his rights vis-a-vis other creditors and is 
an integral part of the fair and equitable standard. 
This is particularly true when the plan embodies a 
compromise as to rank or lien. It is the settlement 
which identifies the bank creditors as unsecured 
creditors for the purposes of this plan, despite their 
vigorous assertion of entitlement, in principle, to 
secured status. 


The second stated purpose of classification is to 
implement the acceptance procedure specified by 
Section 179. That requires, for each class, 
acceptance by creditors holding two-thirds in 
amount of the claims filed and allowed. The 
flexibility provided by Section 197 recognizes the 
complexity of interests normally found in 
reorganization cases and plans, and authorizes the 
court to classify as the needs of the particular case 
requires.© 


The plan, Article IV, creates a class of general 
creditors who are defined, in Article II, as consisting 
of four distinct groups. Section 6.4 (Article VI), 
provides different treatment for each of the four 
groups so defined. It is agreed that all four of the 
groups are unsecured creditors, the banks by virtue 
of the settlement, and the others by the nature of the 
obligations they hold. If the plan provided for a pro 


210/SEC DOCKET 


rata distribution to all unsecured creditors, no 
further classification would be necessary. 


The Trustee’s suggestion that the difference in 
treatment is irrelevant to the classification has been 
repeatedly rejected. Since the Trustee apparently 
seeks to assert a special rule for subordination 
agreements, we will focus on subordination cases. 
The legal context of several precedents involved a 
mortgage bond issue and a pre-bankruptcy 
voluntary extension agreement, accepted by some, 
but not all bondholders. The bond indentures 
provided that bondholders so waiving a default 
would be subordinate in lien to those who refused. In 
each case the debtor subsequentiy sought 
reorganization and the plan modified bondholders’ 
rights. The non-assenting bondholders asserted that 
the priority granted them under the subordination 
agreement contained in the indenture should be 
recognized by the plan and that classifying all 
bondholders in a single class was erroneous, even 
though debtor's obligation on the debts represented 
by the bonds, and the security interest under the 
mortgage, was identical. It was so held. St. Louis 
Union Trust Co. v. Champion Shoe Machinery Co., 
109 F.2d 313, 316-317 (8th Cir. 1940). 


The same analysis applies to unsecured obligations 





We have deleted the references to classification of 
stock interests in the same manner, and omitted the 
second sentence dealing with certain aspects of 
secured claims, all irrelevant here. Bankruptcy Rule 
10-302(a) is identical, except for incorporating the 
requirement that the order be on notice and hearing. 
That requirement was met, as usual, by the hearing 
on the plan, since classification and the plan are 
expressly linked by Section 197. 


66 Collier on Bankruptcy, (14th ed., 1978), para 
9.10 p. 1595-1596. 


51Cf. In re Allied Properties, Inc., 118 F.2d 773 (6th 
Cir. 1941) affirming an order separately classifying 
non-assenting bondholders, and Scherk v. Newton, 
152 F.2d 747, 750 (10th Cir. 1945) which held that 
the particular subordination clause did not apply to 
the kind of extension involved, so the assenting and 
non-assenting bondholders did have the same rights 
and were properly treated as a single class. The 
subtle interrelationship of classification, legal rights 
and equality of treatment is neatly illustrated by 
these three subordination cases. 


Volume 20, No. 3, June 10, 1980 





containing subordination agreements. In Elias v. 
Clarke, 143 F.2d 640 (2d Cir. 1944), cert. den. 323 
U.S. 728, the appellate court affirmed a very 
complex classification order, separating not only 
debt instruments containing subordination clauses 
from those not subordinated, but also distinguishing 
between identical securities on the basis of 
availability of personal defenses of some of the 
holders to enforcement of the subordination. 


It is superfluous to multiply instances. Ifthe rights of 
two groups of creditors are different enough to 
require or justify materially different treatment for 
them by a plan, the difference identifies them as 
different classes for the purposes of that plan and its 
acceptance. This is true even if the difference arises 
solely from the plan itself. For example, if a plan 
proposes that some members of a class buy out 
other members of the same class, that necessarily 
creates two sub-classes.®? 


In Interstate Stores, Inc., 15 CBC 634, 643-648 
(S.D.N.Y. 1978), the court noted that the general 
unsecured unsubordinated creditors, equivalent to 
the trade creditors here, and the subordinated 
debenture creditors had the same legal status, 
except that the debenture holders distribution was 
altered because of subordination to different and 
separately classified creditors. There were no 
conflicts between the interests of the trade creditors 
and debenture holders. The court’s statement, on 
which the trustee relies, that “Enforcement of 
subordination provisions effect creditors inter se, it 
does not effect the proper classification of creditors” 
if read as the trustee proposes, would overrule Elias 
v. Clarke and the other precedents cited herein. The 
enforcement or adjustment of rights and obligations 
under a subordination agreement is as significant a 
part of the measurement of the shares of various 
kinds of creditors in the estate being divided, as any 
of the other issues the court must deal with. The 
differences between the two kinds of claims dealt 
with in Interstate may well have been too 
insubstantial to justify separate classification. Since 
that plan was overwhelmingly accepted, the finer 
points of classification became moot. 


As already stated, the plan in this case does 
adequately identify, define and distinguish among 
creditors. We recommend that the court adopt the 
plan’s definition and classification, but direct that 
acceptances of the four groups of the general 
creditors be counted separately. 
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Under the plan, any person who fails to collect any 
cash or securities within six years from the date such 
cash or securities are distributed shall forfeit all 
rights thereto. This is not consistent with Section 205 
of Chapter X and Rule 10-405(b) which require a bar 
date of not less than 5 years after entry of the final 
decree closing the estate. The plan should be 
amended accordingly. 


The settlement agreement provides that: 


“(b) the Banks will, so long as they hold any new 
Common Stock, receive, by a separate 
agreement, the equivalent of preemptive rights 
in respect to the new Common Stock held by 
them from time to time. . .” 


It specifies that it would relate to stock sold for cash, 
excluding employees stock options. 


This provision would appear to exclude the other 
new stockholders from this protection. There is no 
basis for such discrimination. Preemptive rights 
protect existing stockholders from the risk that their 
interests in the company will be materially diluted by 
the issue of new stock on terms and to persons 





®The opinion below, 53 F. Supp. 107 (S.D.N.Y. 
1943), describes the distinction more fully than the 
Court of Appeals needed to. The many questions 
reserved by the Second Circuit were resolved by a 
compromise plan mentioned in this opinion, and 
affirmed In re Associated Gas & Electric Company, 
149 F.2d 996, 1004-1009 (2d Cir. 1945), cert. den. 
326 U.S. 736. 


63Continental Ins. Co. v. Louisiana Oil Refining Corp., 
89 F.2d 333, 338-339, (5th Cir. 1937), cert. den. 305 
U.S. 622 (1938); Boston Metropolitan Buildings, Inc. 
92 F. Supp. 843 (D. Mass. 1950); Cf. Mokava Corp. v. 
Dolan, 147 F.2d 340, 344 (2d Cir. 1945), in which 
other errors were also relied on. 


“The alteration was minor. Both groups were fully 
provided for, trade creditors receiving about 6% in 
cash and 94% in stock, and debenture holders 100% 
in stock. The debt to which the debentureholders 
were subordinate, i.e., institutional claims and 
senior subordinated noteholders, were separately 
classified. Although that classification turned on 
other aspects of those claims, we do not take it for 
granted that they would, otherwise, have been 
thrown into the hotchpot. 
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selected by the board of directors. Preemptive rights 
also create restrictions and complications in 
financing.® If, in this case, the banks feel the need 
for protection, the privilege should be extended to all 
new stockholders, who are equally at risk. 


The settlement agreement also deals at some length 
with rights to require the reorganized company to 
register under the Securities Act of 1933 the new 
stock held by the banks. This is not objectionable in 
principle, but the terms specified were also drawn so 
as to confer an exclusive privilege on the stock held 
by the banks. 


Clause (d) of the agreement, which requires that any 
primary registration by reorganized company within 
five years “shall provide for appropriate “piggyback” 
rights for the banks” should not and need not be so 
limited. There would be no significant burden in 
extending these “piggyback” rights to any other 
creditor who needs such registration. The same is 
true with respect to the registration which the 
agreement entitles the banks to demand. 


Most of the creditors receiving stock under the plan 
would neither need nor gain any benefit from 
participating in the kind of registration provided for 
by the agreement. Only a handful of large creditors 
would have any concern about their status in this 
respect.®© The usefulness of a full registration, in 
view of the costs involved, depends on the amount of 
stock to be offered. The provision requiring the 





The risk is in the private placement of a large block 
of stock, which can adversely affect both control and 
proportionate ownership. It is now common to 
exclude public offerings which give existing 
stockholders an alternative opportunity to preserve 
their position but the agreement does not make the 
exception. Parker Petroleum Co., Inc., 39 SEC 549, 
571 (1959); In the Matter of Four Seasons Nursing 
Centers of America, Inc., 44 SEC 821, 858 (1972); 
Yale Express System, Inc., 44 SEC 772, 789 (1972). 


As registrants under the Securities Exchange Act of 
1934, Duplan and its successor meet the public 
information requirements of Rule 148 under the 
Securities Act of 1933. The 1% volume limitation 
under the rule means in this case more than 25,000 
shares, representing a claim of more than $250,000, 
sold in a three month period, by a single holder ora 
group acting in concert. 
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demand of at least three of the four banks to impose 
this obligation on the reorganized company is 
appropriate and furthers the interest of the othei 
stockholders, who must share the costs of 
registration. 


Du:..an is a reporting company under the Securities 
Ey hange Act of 1934, and the reorganized 
company will continue to be such pursuant to 
Section 12(g) of that Act (15 U.S.C. 781(g)). We 
recommend that, as soon as practicable after 
confirmation, appropriate pro forma financial 
statements of the reorganized company be 
submitted to our Division of Corporation Finance for 
examination and review. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Cash & equivalent 
Receivables 
Inventories 
Pre-paid expenses 
Continuing operations 
Current assets—discontinued 
Property held for sale 
Other receivables & deposits? 
Plant & equipment—net 
Other assets 
Bank setoffs 
Acquisition adjustments 
Deferred costs of case 
Debenture discount 
Total assets 
Current liabilities 
Reserves: 
Administrative costs 
Discontinued operations 
Long-term debt—Wundies 
Unaffected liabilities 
Liabilities deferred by case: 
Taxes 
Small claims 
Other trade creditors 
Term bank loans 
Subordinated notes 
Subordinated debentures 
Inter-company 
Total liabilities 
Equity (deficit) 


Cash composition 9/30/79 


Dillon 

Cash $422 
Matured funds 
Restricted 
Due from purchasers 
Pension settlement 

Cash equivalent 
Net liquidation* 
Distributions 

Pro forma 


Liquidations: 
Receivables 
Prepayments 
Current 
Plant 
Other 
Liabilities 
Reserve 
Net 
Distribution* 
Deficiency 


Appendix A 


THE DUPLAN CORPORATION 
Consolidated Balance Sheet 
September 30, 1979 


Consolidated 
$27,547! 
8,876 
9,527 
253 
$46,203 
1,483 
732 
2,269 
5,103 
235 
2,502 
1,586 
1,263 
249 
$61,625 
$3,496 


500 
161 
1,909 
$6,066 


143 


2,567 
39,114 
6,105 
19,814 


$73,809 
$(12,184) 
$61,625 


Fabrics 
$33 $8,499 
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(000 omitted) 
Liquida- 
tions! 
$1,323 


Adjust- 
ments? 
$1,773? 


(2,502)? 


(1,263) 

(249) 

$(896)  $(2,241) 
$(307) $— 


_- 1,700 
(161) — 
$(468) $1,700 
57 

500 
(467) 
(729)? 


$1,061 
(3,302) 
$(2,241) 


$(468) 
(428) 
$(896) 


Duplan 
Corporate 


a“ 6,329 
= 5,021 
“ 2,608 
- 784 

$23,241 


167 - 


4,402 
$27,643 


Cash Dis- 
tribution 
$(30,000) 


$(30,000) 
$= 


(2,200) 


$(2,200) 


(200) 
(500) 
(858) 
(24,261) 


(1,981) 


Unpaid 


Claims New Stock 


$(1,242) 
(14,124) 

(6,105) 
(17,833) 


$(39,304) 
39,304 
$(30,000) $0 


$(30,000) 


Continuing 
Business 
$1,227 


Consolidated 
$10,365 
7,844 

5,021 

3,533 

784 

$27,547 
1,323 


$28,870 


$1,226 
257 
$1,483 
732 

4 

(307) 
(161) 
$1,751 
(1,323) 
$428 


Pro forma 
$643 
8,876 
9,527 
253 
$19,299 


2,269 
5,103 


1,586 


$28,488 
$3,189 


1,909 
$5,098 


860 
8,124 
6,104 

12,112 
$27,200 


$27,200 
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The scheduled liquidations have been substantially completed. 
We have used the estimated net realizations testified to at the 
hearing, ignoring subsequent variations, which seem to have 
been minor. The goal of this presentation is to relate the testimony 
as to cash availability, which was presented in terms Duplan’s 
“corporate” division’s cash balance, to the consolidated balance 
sheet, and to eliminate the assets and liabilities involved in the 
liquidation from the continuing operations. For tax purposes, the 
Laga liquidating dividend was about $4.1 million, including a $1.8 
million debt of Duplan to its subsidiary. 


2The term loan banks setoff about $2.5 million of Duplan deposits. 
The Trustee declined to recognize these setoffs. Under the bank 
settlement agreement embodied in the plan, setoff of $728,987 of 
demand deposit accounts will be recognized, reducing the term 
loan balance. Chemical Bank will in effect, waive its setoff claim 
as to the remaining $1,773,007, held in factoring accounts, by 
crediting that sum in full against the cash position of its 
distribution under the plan. It is convenient to treat this as 
additional cash available. Other adjustments shown in the same 
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column write-off debt discounts, adjust the book balances of pre- 
bankruptcy tax and trade liabilities to the estimated claims 
allowable, write-off prior administration costs, and provide an 
additional $1.7 million for administration costs. 


3includes a 10-1/4% $1.8 million mortgage on a plant of Andrex 
Industries Corp. Payment of interest only — $8,333.33 a month — 
are required for the first two years commencing August 1, 1979. 
Level payments of $17,010 a month commence August 1, 1981, 
leaving a balance of $795,600 to be paid on July 1, 1999. 


Complex Industries Corp. has a fixed obligation of $210,000, to be 
paid in three $70,000 installments at the end of 1979, 1980 and 
1981 with 15% interest. It is also to pay 10% of its pretax profits for 
the three years ending October 1, 1981, witha remaining $33,750 
minimum, payable in quarterly installments of $3,750. Four other 
installment purchase receivables aggregate $122,000. The total 
also includes $103,000 of cash deposits, mostly refundable on or 
before the closing of this case. 
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Appendix B 
Description of Continuing Operations 


|. Wundies Inc. and Kickaway Corporation 


Wundies, founded in 1948, and acquired by Duplan 
in 1968, manufactures women’s®’ and children’s 
panties and children’s sleepwear, and has recently 
begun to produce a line of thermal undergarments 
for women and children. Wundies’ products are 
manufactured for approximately 500 retailers 
located throughout the United States. Customers are 
primarily discount stores, chain stores, department 
stores and mail order houses. K-Mart is the largest 
customer and accounted for 12% of the 
consolidatred sales for fiscal 1979. Management 
believes that Wundies is one of the largest domestic 
manufacturers of children’s underwear and 
sleepwear, and that it is the largest single supplier of 
girls’ underwear to the discount stores. 


Its executive and sales offices are in New York City, 
with regional sales offices in Dallas, Texas and Los 
Angeles, California. Manufacturing operations are 
conducted in three plants located in Pennsylvania, 
at Williamsport, Liberty and Wellsboro. 
Square September 30, 
1979 Debt 
$1,844,280 
64,500 
126,840 


Annual 
Rent 
$236,841 
mortgage 
14,420 


Location Feet 
186,000 
15,000 
15,000 


Williamsport! 

Liberty 

Wellsboro? 
Subsidiary long-term 


debt* $2,035,620 


'Leased from Lycoming County Industrial Development Authority under 
three net leases to July 31, 1986, for two and May 1, 1994, forthe third. The 
rent covers interest and principal on industrial revenue bonds, and 
Wundies has an option to purchase, when the bonds are paid, for $1 and 
transfer costs. Wundies also pays real estate taxes on the property 

First mortgage, payable in installments to January 25, 1985 

‘Leased from Growth Resources of Wellsboro, under lease expiring 
November 1993. Wundies has an option to purchase at any time during the 
lease for the unpaid principal of lessor’s mortgage notes, plus transfer 
costs. A 15,000 square foot addition is scheduled for completion March 
1980. 

‘Current portion classified as a current liability on balance sheet, Appendix 
A. Noncurrent portion $1,909,000 


Historical Results of Operations 


As shown below, Wundies sales have consistently 
increased, except in 1975, and operations have 
been profitable. 





®’7Marketed by Kickaway., 
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(000 omitted) 


Pre-Tax 
Fiscal Year 


1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 


Net Sales 
$4,594 
6,769 
7,346 
7,745 
8,473 
9,349 
11,409 
11,346 
14,186 
15,142 
1978 18,272 1,466 
1979 21,014 2,043 


‘After corporate charges, but before state and federal income 
taxes 


Income! 
$319 
578 
733 
652 
814 
595 
797 
617 
784 
900 


Current and Projected Operations 


There are presently approximately 770 employees. 
Although there is relatively little seasonality to the 
manufacturing operation, inventories of finished 
goods reach a peak prior to the back-to-school 
season. 


Competition is keen and comes from both domestic 
and foreign sources, although the latter is not 
considered a serious threat primarily because the 
imported garments are limited as to choice of fabrics 
and trim utilized. Management believes that its 
recently expanded manufacturing facilities and 
anticipated expansion to meet production goals 
beyond 1981, will enable Wundies to maintain or 
increase its position in its established lines, and to 
substantia!ly expand its production and sales in the 
women’s and children’s thermal underwear market. 


The following table shows actual results of 
operations for the four years ended September 30, 
1979, and projected results for the four years ended 
September 30, 1983, as prepared by Duplan. The 
historical data was adjusted to eliminate an 
intercompany charge based on a percentage of net 
assets. We have computed the percentages shown. 
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WUNDIES AND KICKAWAY 
SALES AND INCOME 
(000 omitted) 


Selling General & Ad- 
ministrative Expenses 
Amount 


State 
Income 
Tax 


Income before 
Federal Taxes? 
Amount Percent 


Interest, In- 
come & Ex- 
Percent penses—Net 


Gross Profit 


Fiscal Year Net Sales Amount Percent 
Actual 
1976 
1977 
1978 


1979! 


$14,186 
15,142 
18,272 
21,014 


$2,905 
3,019 
4,178 
4,707 


20.5 
19:9 
22:9 
22.4 


$1,663 
1,767 
2,362 
2,211 


0 BY 4 $6 
iG, Jo 
12.9 84 
10.5? 105 


$(79) 

(77) 
(104) 
(101) 


$1,169 
1,208 
1,796 
2,500 


Projected 
1980 
1981 
1982 
1983 


$24,000 
27,000 
31,000 
35,000 


$4,926 
5,541 
6,373 
7,193 


20.5 
20.5 
20.6 
20.6 


$2,331 
2,594 
2,859 
3,158 


$(160) 
(180) 
(215) 
(250) 


$2,435 
2,767 
3,299 
3,785 


'The budgeted fiscal 1979 data, used by Bear Stearns, before the end of the year was based on sales of $20.5 million and pre-tax income 
of $2,125,000. 

2A change was made in Wundies’ incentive bonus system which contributed significantly to the sharp increase in profitability in 1979 
and the improved earnings forecast. Until the end of 1978, when the old contract expired, the principal bonus was 30% of adjusted pre- 
tax income. The adjustment allowed deduction of 20% of Duplan’s original purchase price in lieu of annual intercompany charges. The 
new contract reduced the percentage from 30% to 10% and changed the adjustment to 10% of the assets used in Wundies business. 


1976 
$377 
1,286 
$1,663 
2.66 


1977 
$413 
1,354 
$1,767 
2.73 


1978 
$763 
1,599 
$2,362 
4.18 


Incentive bonuses 
Other expenses 
Total expenses 
Bonus as percent of sales 


1979 
$274 
1,937 

$2,211 
1.30 


1980 
$257 
2,074 
$2,331 
1.07 


1981 
$294 
2,300 
$2,594 
1.09 


1982 
$358 
2,501 
$2,859 
1:t5 


1983 
$416 
2,742 
$3,158 
1.19 


>Charges by Duplan to Wundies have been eliminated. The corporate expenses of the reorganized parent company will continue, as in 
the past, to be deducted from consolidated income and, are allowed for there. But circumstances have changed too much for the 


historical allocation to be meaningful. 


Management projected annual results assuming 
compound inflation factors of 6% for sales and 7% 
for selling, general and administrative expenses. 
Projected gross profit margins of approximately 
20.5% were assumed based on experience prior to 
1978. Reduced percentages for selling, general and 
administrative expenses during the projected 
period, compared to historical percentages, are 
primarily due to reductions during the projected 
period of incentive bonuses. 


During the plan hearings in October 1979, Banner, 


Wundies’ chief executive, testified that, considering 
the possihility of a recession, he felt that the 
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projected sales of $24 million for 1980 might be 
reduced by 10% and that as a result net income for 
that year would be reduced 20%. He said, however, 
he would reassess his opinions during January. 
During the hearing in January, he stated that for the 
first quarter of fiscal 1980 actual sales were 8% 
above the original budget and 15% above the like 
quarter of the prior year. Based on those results, he 
felt that the original projected sales of $24 million 
would be achieved. 


After the close of the plan hearings, the results for 


the first quarter of the current fiscal year were 
reported: 
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(000 omitted) 
Fiscal Year 
1980 % 
$4,628 100.0 
$954 20.6 


1979 % 
$3,782 (100.0) 
$791 20.9 


Net Sales 

Gross Profit 

Selling, General and Ad- 
ministrative Expenses (562) (12.1) (460) (12.2) 

$392 8.4 $331 8.7 

Other Income 47 18 


(48) (29) 


Operating Income 


State Income Taxes 
Income before Federal 

Income Taxes $391 8.4 $320 8.5 
For the first three months of the current fiscal year, 
reported sales were 22.4% above the like period of 
the prior year. Net income for the 1980 period was 
22.2% higher than the prior year period, due 
primarily to the increased sales. 


The composition of Wundies working capital is 
highly cyclical, with receivables accumulating for 
the first three quarters of each calendar year and 
turning into cash in the final quarter, following the 
back to school session. The foregoing table traces 
this cycle in detail. Typically at September 30, 1979, 
the balance sheet date used fc; valuation purposes, 
Wundies had $5.1 million of accounts receivable 
and $653,000 in cash. Three months later, at 
December 31, 1979, it had $3.8 million in cash and 
$2.2 million in receivables. Its 1980 budget follows 
the same pattern. It needs to borrow, as its president 
testified, during 4 months of each year. But it has 
cash for short-term investments during other parts 
of the year. 


The record was supplemented to show the details of 
the interest items. Wundies’ accounting system 


WUNDIES AND KICKAWAY 
CURRENT ASSETS 


(000 Omitted) 


Cash and 
Equivalent 


Percent of 
Fiscal Year Annual Sales 
1978 
12/38/77 
3/31/78 
6/30/78 


9/30/78 


Sales 


3,138 
3,603 
4,959 
6,572 
18,272 


17.2 2,583 
19.7 1,050 
27.1 182 
36.0 607 


1979 
12/31/78 
3/31/79 
6/30/79 
9/30/79 


3,782 
4,157 
5,861 
7,214 
21,014 


18.0 2,608 
19.8 335 
27.9 54 
34.3 653 


1980 
2/317 197 
Projected 
3/31/80 
6/30/80 
9/30/80 


4,268 17.8 3,852 
4,752 


PAs 


1981 
12/31/80 
3/31/81 
6/30/81 
9/30/81 


7,702 
9775 
28,008 


‘Sales for quarter ended 9/30/77 were $5,470,000. 
?Actual sales and cash at December 31, 1979. 
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Percent of 
Prior Quarter’s 
Sales 


Percent of 
Following 
Receivables Inventories Quarter Sales 
1,702 
2,446 
3,943 
4,679 


sr" 
TT3 
109.4 
94.4 


3,950 
4,53391.4 
5,188 
4,288 


109.6 


78.9 
113.4 


1,885 
3,099 
4,774 
5 PE 


28.7 
81.9 
114.8 
87.2 


4,957 
6,055 
6,401 
5,219 


119.2 
103.3 

88.7 
122.3 


PMT § 29.9 5,436 114.4 
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classifies purchase and sales discounts as interest. 
Its income from cash investments and net discounts 
have historically substantially exceeded, as shown in 
the income table, the interest on the long-term debt. 
But its temporary borrowings, during this case, were 
advanced by the Duplan estate and are not reflected 
in the computation.®? Allowance for substitute bank 
borrowings, produced an approximate balance 
between $260,000 of interest income and $250,000 
of interest expense, reduction in long-term debt 
interest from the $154,000 level in 1980 through 
amortization being balanced by increases in 
temporary borrowings for increased volume of sales. 


Wundies’ current assets at September 30, 1979, 
were $11.0 million, and its current liabilities, 
including the $132,000 balance with Duplan, were 
$1.7 million. This data demonstrates that Wundies 
has ample working capital and credit. Following 
reorganization, we would not assume continued 
cash accumulation from income, since dividend 
payments would be expected. But the addition of 
$1.8 million of 1980 forecast pretax income” to the 
$9.3 million of 1979 net working capital would 
endow Wundies with $11.1 million of net working 
capital. 


At present interest rates, the policy of self financing 
is probably the most effective and productive use of 
the funds. The strong current position shown also 
justifies the assumption that any additional plant 
required can and should be financed. The revenue 
bond option Wundies has relied on offers important 
advantages to a strong company in its industry. 
Wundies properly has considered other sources of 
additional products. The actual choice among such 
alternatives can be made only in the light of 
conditions at the time action is required. 


It is necessary, in this context, only to eliminate a 
misunderstanding. The omission of interest expense 


for a new plant from the projected income 
statements is not inconsistent with the testimony 
that a plant may well be added. The basic 
assumption is that additional merchandise will be 
produced or acquired for resale. For bookkeeping 
purposes, merchandise bought from a third party 
whether by contracting out or importing, is recorded 
as a purchase. Manufacturing internally involves a 
variety of expenses for labor, materials and for the 
factory cost, such as depreciation and interest, or 
rent in the case of a lease. For economic and cost 
accounting purposes, all of these costs are part of 
the cost of manufactured merchandise, the 
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equivalent of the price paid to others for 
merchandise purchased. The forecasts allowed 
79.5% of the selling price for cost of goods sold, and 
that allowance applies to both purchased and 
manufactured goods. 


Whether interest on a factory would appear on a 
different line of an income statement is irrelevant to 
actual costs or profits. Banner's testimony that the 
profit margin would not be reduced by financing a 
new factory not only reflects an accurate 
understanding of the economics of his business, but 
also states the truism that a decision to add a factory 
must be based on a conviction that it would improve 
the company’s profits. 


11. Rochester Button Division 


Rochester Button Company, founded in 1926, was 
acquired by Duplan in 1968. Kitchener Button 
Industries, Ltd. operates in Canada and is included 
in this discussion. A wide variety of plastic buttons 
and a patented air operated sewing machine 
attachment for affixing belt loops to jeans are 
manufactured, but the latter constitutes only a small 
portion of the business. 


RBD’s products are sold throughout the United 
States and Canada to approximately 2,900 apparel 
manufacturers and wholesalers. The major 





*8Wundies both buys and sells on open account on 
terms which allow a period between shipment and 
payment. Typically a 2% discount would be allowed 
if a 30 day account is paid in 10 days. The economic 
effect of this trade practice is similar to that of an 
interest charge for use of the full credit period, 
although the discount is not prorated and is well 
above normal interest rates. The status of the 
discounts is ambivalent enough, that treating them 
as interest or treating them as a reduction of the 
merchandise price are alternatives, each of which 
had always had substantial support. 


*Duplan collected from Wundies a “corporate 
interest charge”, $558,000 for 1979, to cover its own 
administrative costs. The charge is based on 
Duplan’s total investment, of which short-term loans 
are only a minor part. 


After a $650,000 provision for payment to the 


parent, which will more than cover Duplan’s 
corporate requirements for the year. 
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customers are the branded shirt and clothing 
manufacturers. One customer accounted for just 
under 6% of 1979 sales. No other single customer 
‘ accounted for more than 3%. RBD is not engaged in 
material operations in foreign countries other than 
Canada. 


The button industry is highly competitive. No single 
manufacturer dominates any portion of the market 
but RBD believes that it is the largest manufacturer 
of buttons and button blanks in the United States.”! 


Bear Stearns described the button industry as 
having limited potential for real growth. Public 
statistics suggest that the industry actually has been 
in a long-term decline. 


Button Plants” 


Total number of establishments* 
Number of establishments with 

more than 19 employees 69 
Total number of employees 5,600 
Production workers employed 4,700 
Value of Shipments (millions) $81.8 
*Identifies plants rather than companies. 


Buttons Shipped” 


1972 
Total value all buttons (millions) $103.1 
Total value of plastic buttons (millions) $41.6 
Millions gross of plastic buttons* 114.2 


*Quantities of other kinds of buttons not available. 


There have been declines in every statistic except 
the dollar value of buttons shipped. In the latter 
category the increases in terms of compound annual 
rates of growth are negligible and far below 
concurrent inflation rates.”* RBD’s performance has 
been far superior to that of the industry as a whole.” 


RBD’s executive and primary sales office is in New 
York City. Sales offices are maintained in Los 
Angeles, Atlanta, Philadelphia, Baltimore and 
Chicago. 


RBD’s main manufacturing operations are 
conducted in a facility of 135,000 square feet in 
Rochester, New York which also serves as 
administrative headquarters. Finishing is also done 
in plants located in Kenbridge and McKenney, 
Virginia (37,000 and 29,000 square feet, 
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respectively) and, for the Canadian market, in a 
plant of 36,000 square feet located in Kitchener, 
Ontario, Canada. Button blanks are produced in 
facilities located in Wellsville, New York and South 
Boston, Virginia (34,000 and 41,000 square feet, 
respectively). A plant of 29,000 square feet located 
in Akron, New York formerly produced button blanks 
but has recently been shut down and is being offered 
for sale. Consideration is being given to further 
consolidation. All of these properties are owned. 
None are encumbered. 


Since its acquisition by Duplan, RBD has operated 
substantially on an autonomous basis. With the 
exception of one year, operations have been 
profitable, albeit in an erratic pattern. 





"The testimony ir, October (Tr. 175) and that in 
January (Tr. 1187) disagree as to whether its market 
share is 20% or 30%. 


”2Abstracted from Table 1, Industry Statistics: 1977 
and Earlier Years. U.S. Department of Commerce, 
Bureau of Census, 1977 Census of Manufacturers, 
Preliminary Report, Buttons (SIC 3963) issued May 
1979. Statistics pertain to establishments classified 
in the button industry. 


?3Abstracted from Table 3, Products and Product 
Classes—Quantity and Value of Shipments by All 
Producers: 1977 and 1972. U.S. Department of 
Commerce, Bureau of Census of Manufacturers, 
Preliminary Report, Buttons (SIC 3963) issued May 
1979. Statistics pertain to production by all 
establishments, whether or not classified in the 
button industry. Transfers of buttons from one 
establishment of a company to another 
establishment of the same company are included. 


“Value of buttons shipped: Compound annual 
growth rates: 


Button companies 1963-1972 1.5% 

Button companies 1963-1977 1.1% 

Button companies 1972-1977 .34% 

All producers—plastic buttons 1972-1977 1.4% 
All producers—all buttons 1972-1977 .59% 


77RBD claimed a market share of 10.6% in 1960, 
16.2% in 1975 and now 20% or 30%. The current 
market share cannot be verified until industry 
statistics are available, but significant improvement 
is indicated. 
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ROCHESTER BUTTON COMPANY 
(000 Omitted) 


Fiscal 
Year 
ACTUAL 
1976 
1977 
1978 
19793 
PROJECTED 
1980 
1981 
1982 
1983 


Gross Profit 


Net Sales Amount Percent 
$23,533 
17,544 
19,089 


20,819 


$8,339 
3,996 
5,849 
6,710 


35.4 
22.8 
30.6 
S22 


$20,774 
24,700 
27,000 
29,500 


$6,410 
8,151 
8,910 
9,735 


30.9 
33.0 
33.0 
33.0 


‘State taxes are nominal due to State tax loss carryovers. 
“Loss 


Selling General 
& Administrative 
Percent 
of Sales 


Pre-tax 
Percent 
of Sales 


Income 
before 
Expense Taxes! 
$4,359 
4,681 
4,563 
4,804 


18.5 
26.7 
23.9 
23:1 


$3,980 16.9 
(685)? (3.9) 
1,286 6.7 
1,941 9.3 


$4,950 
5,607 
6,062 
6,554 


23.8 
22.7 
22.5 
22.2 


$1,460 
2,544 
2,848 
3,181 


‘The budgeted fiscal data used by Bear Stearns before the end of the year was based on sales of $20.9 million and pre-tax income of 


$2 million. 


(000 omitted) 
Pre-Tax 
Fiscal Year 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 
1979 
‘Includes Kitchener results 


?After corporate charges through 1976. There were no corporate 
charges in 1977-1979. 


Net Sales! 
$10,810 
11,873 
11,247 
12,343 
14,618 
18,985 
18,369 
23,559 
17,545 
19,089 
20,819 


Income? 
$862 
1,362 
922 
PBL? Bae 
1,469 
2,559 
1,518 
3,314 
(685) 
1,286 
1,941 


In the ten year period, sales have increased 92.6%. 
This compares very favorably with industry statistics 
which disclose that the value of shipments for the 
industry as a whole actually declined 1.5% between 
1969 and 1977.” The long term trend of RBD’s 
growth reflects, in large part, an increasing share of 
the button market. The surge in sales beginning in 
1974 and culminating in 1976 was attributable, in 
large part, to the boom in leisure suits. The sharp 
drop in sales for 1977 has been attributed to loss of 
key personnel. The fact that inventory markdowns 
accounted for a substantial part of the 1977 loss, 
suggests that other reasons cited by management 
i.e., reduced demand due to imports and newstyles, 
were the direct causes of the 1977 decline. 
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Current and Projected Operations 


RBD has approximately 523 employees. Sales do not 
appear to be markedly influenced by seasonality 
although third quarter sales are generally higher 
than in other quarters. Management has testified 
that it is not aware that RBD has ever been adversely 
affected by imports but this appears to be 
inconsistent with the reasons reported for the poor 
results of the year 1977. 


Shown below are summaries of the actual results of 
operations for the four years ending September 30, 
1979, and projected results for the four years ending 
September 30, 1983, as prepared by management. 
The actual result for 1976 has been adjusted to 
eliminate the previously reported Duplan corporate 
charge. There were no such charges for the 
subsequent years. 





761977 Census of Manufacturers, Preliminary Report 
issued May 1979 for the Button Industry by Bureau 
of the Census, U.S. Department of Commerce. Table 
|, Value of Shipments per 1977 Census, $95.3 
million. Value of Snipments per 1969 Annual Survey 
of Manufacturers, $96.8 million. Data for years 
subsequent to 1977 is not available. 
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Management had prepared projects which assumed 
a 2% annual growth in sales over and above a 7.5% 
‘nflation rate. They projected sales for 1980 of $22.6 
nillion. However, in the face of sales reports [from 
the field] indicating a slow down in orders, 
management prepared a revised projection for the 
year 1980 forecasting sales of $20,774,000, a slight 
decline from the then estimated 1979 level. 
Management testified that the projections for 1981- 
1983 remained valid notwithstanding the revision of 
1980. 


Sales projections did not make any provision for 
diversification plans currently under analysis. In 
arriving at gross profit, management used a fixed 
gross profit percentage of sales. Plans under review 
for plant consolidation, expansion and processing 
efficiencies were not incorporated into the 
projections. There are no plans with respect to 
present facilities to increase personnel or for the 
expansion or relocation of sales offices. Selling and 
administrative expenses are planned to stay within 
the increase in inflation. No amounts are provided 
for interest income or expense since these have 
historically netted out to negligible amounts. 


After the close of the plan hearings, the results for 
the first quarter of 1980 were reported. 


(000 omitted) 
First Quarter Fiscal Year 
1980 % 1979 % 
$4,773, 100.0 $5,418 100.0 
$1,237 25.9 $1,837 33.9 


Net Sales 

Gross Profit 

Selling, General and Ad- 
ministrative Expenses (1,085) (22.7) (1,161) (21.4) 

Operating Income $152 ae $676 125 

Other Income, Net! 3 - 34 — 

Pre-tax income? $155 Fz $710 Lis A: 

‘Principally interest. 


°No provision is shown for state taxes due to state loss carryovers 
which reduce such taxes to nominal amounts 


For the first three months of the current fiscal year, 
reported sales were 12% below the like period of the 
prior year. Net income for the 1980 period was 78% 
lower than the prior period. 


The president of RBD testified at the January 1980 
hearing, that he still expected to meet the 1980 
forecast, citing a turn around in December 1979. 
This improvement is attributed in large part to the 
rebuilding of customer’s inventories which had been 
kept at lower than usual levels because of 
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apprehensions regarding the economic 


environment expected during this year. It is also 
stated that there has been a strong flow of orders 
extending into third quarter delivery dates.” 


Ill. Analysis of Forecasts 
Banner, Wundies’ president, testified 


“We are by nature conservative in the figures 
that we do. | think if you examine the figures 
going back for a long time, you will notice in 
most cases, with the possible exception of the 
depression year, we exceeded our projections 
and | think our mark-ups also improved. 


We were conservative in our estimates for ’80 to 
'83. They are honest and we hope to do better. 
At this point | can’t guarantee that we will come 
in with 22.4 again.””® 


This is good management, but it skews the income 
data relied on in computing the valuation. Similarly, 
Mr. Banner had just completed an explanation of the 
objective factors that had increased Wundies’ gross 
profit margin from 20.5% in 1976 to 22.4% in 1979. 


The thermal underwear, carrying a higher mark-up 
was introduced in 1978 and proved successful. The 
Kickaway panties, also with a higher mark-up, are 
beginning to assume a greater significance. And “we 
were also getting to be much more efficient.” These 
are all factors of continuing significance. 
Assumption of continuance at the 1979 gross profit 
level may well have been overly optimistic, but total 
elimination of the effect of the improvements 
identified would seem to err in the other direction. 





’’RBD has persistently underestimated the apparent 
effect of its vacation closing in July on its fourth 
quarter's operations. In 1978 a 1.9% decline in 
fourth quarter sales was allowed for. The actual 
reduction was 16.6%. The 7.2% allowance in 1979 
was actually 25.6%. We are skeptical about the 
adequacy of the 8.1% allowance in the 1980 budget. 


®Tr. p. 1023. This was in response to Commission 
counsel’s request for an explanation of the use of a 
20.5% gross profit in the forecasts, in light of the 
22.4% gross profit in 1979. The record shows that 
Mr. Banner's memory was accurate. Actual sales 
significantly exceeded budget every year, except 
1975, from 1974-1979, and in the completed part of 
1980. 
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APPENDIX C 
COMPARISON OF HISTORICAL PRICE/EARNINGS RATIOS! AND ENTERPRISE 
MULTIPLIERS? OF SELECTED TEXTILE/APPAREL COMPANIES:: 1976-1978 


Debt 
Ratio 
Percent 
13 


1976 
P/E Enterprise 
Multiplier 

9.7 


Ratio 
Adams Millis 2 
Belding 

Hemingway 25 
Collins & 

Aikman 10 
Dan River 32 
Fab Industries 4 
Guilford Mills 28 
House of 

Ronnie 8 
Riegel Textile 26 
Spring Mills 15 
Average P/E 

Ratios, 

Multipliers 


Ae WR YW 
ODF POWwO 


™ 
— 


‘As computed by Bear Stearns. 
2As computed by the Commission. 


ON DANN © 
OWwWre OoOnNOO ~S 


Md 
De) 


1977 
P/E Enterprise 
Ratio Multiplier 
a. 6.4 


10.1 1 


1978 
P/E Enterprise 
Ratio Multiplie 
8.6 9.2 


COND wiwooc O 
woO~OrF NOWOOND v1 
IAL WwW 
FOr OADA W 
ONG WWNN N 
BPP FORD fF 


= 
N 
on 
i 
a 
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3Bear Stearns’ selection consisted of 15 companies. For the purpose of this schedule the following have been excluded for !ack of 


comparability: 


Burlington Industries, Stevens (J.P.) and West Point-Pepperell (huge size and brand diversification); Concord Fabrics, M. Lowenstein 


and National Spinning (record of losses during test period). 


Our review above of Wundies’ working capital also, 
we think, identifies the assumption that Wundies 
would merely break even on interest income as 
somewhat more conservative than the record 
justifies. 


The relationship between Wundies current assets— 
cash, receivables and inventory, has improved 
significantly during this case. We use calendar years 
because January is the approximate low point of the 
cycle: 


(In Millions) 

Beginning of 

Calendar Year 

Calendar Receivables 
Year Cash and inventory Total 
1978 $2.6 $5.6 $8.2 
1979 2.6 6.8 9.4 
1980 3.8 7.6 11.4 


Sales % 
$18.9 43.4 
Z2E5 43.7 
24.7 46.2 


The amount of receivables and inventory required is 
directly related to the sales, quarter by quarter. The 
cash balance is the primary source for financing 
additions to inventory and receivables, as required, 
and borrowing the source to cover cash deficiencies. 
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The fact that Wundies starts 1980 witha significantly 
improved working capital ratio, represented by an 
additional $1.2 million of cash reserves, would point 
to sharp reduction in the amounts previously 
borrowed from Duplan. The further accumulation of 
working capital from pre consummation 1980 
profits would reinforce that effect. 


We noted above the volatility of RBD’s experience. It 
achieved high growth rates in the period 1970-1976, 
suffered severely in 1977, but has made a good 
recovery in the last two years.’° 


In short, we do not regard RBD’s estimates as overly 
conservative. But the reservations indicated should 





Its best recent four year period, 1972-1976 
involved an annual compounded sales growth rate of 
17.5%, but the four year rate for the 1974-1978 
period, due primarily to inclusion of 1977, was 
0.14%. The 9% rate in 1978 and 1979 represents a 
new start from a relatively low base. Nevertheless, 
the 1977 debacle reflected in part at least, the failure 
of Duplan, in which RBD was particularly involved, 
since it is merely a Duplan division. 
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not be overemphasized. RBD’s forecasts essentially 
are predicated on continuance of improvements 
achieved during this case. They are based on its 
demonstrated strong position in its industry. And 
RBD’s business is combined with Wundies in both 
valuing and operating the reorganized company. 
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The present record would suggest a more favorable 
impression of Wundies and a less favorable 
impression of RBD than the raw data used indicates. 
The consolidated earnings of both, after allowance 
for the parent’s post-reorganization corporate 
expense are, we think, fairly supported by the 
evidence. 


SEC DOCKET/223 





UNITED STATES 
GOVERNMENT PRINTING OFFICE 
SUPERINTENDENT OF DOCUMENTS 
WASHINGTON, D.C. 20402 panel 
US.MAIL 
aT 





OFFICIAL BUSINESS 
POSTAGE AND FEES PAID U.S. 
SECURITIES AND EXCHANGE COMMISSION 


FIRST CLASS MAIL 


SECD SERIASCOSBISSDUEOSIR 
SERTALS PROCESSING DEPT 
MEROX UNIV HICORFSLHS 

300 N 2EEB RO 

ANN ARBOR Hl 46166 


FOR SALE BY THE SUPERINTENDENT OF DOCUMENTS U.S. GOVERNMENT 
PRINTING OFFICE WASHINGTON, D.C. 20402 
SUBSCRIPTION PRICE: $79.00 A YEAR: $98.75 FOR FOREIGN MAILING 


THE PRINTING OF THIS PUBLICATION HAS BEEN APPROVED BY THE 
OFFICE OF MANAGEMENT AND BUDGET (JANUARY 1, 1974) 








